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PROCEEDTINGS
2:30 p.m.

CHAIR MILLER: This meeting will
please come to order. Good morning, ladies
and gentlemen. This is the June 3 9, 2008
public hearing of the Board of Zoning
Adjustment.

My name is Ruthanne Miller. I'm the
Chair of the BZA. To my right is Mr. Marc
Loud. He is our Vice Chair, and next to Mr.
Loud 1is Mr. Curtis Etherly from the Zoning
Commission.

To my left is Mary Oates Walker and
Shane Dettman, Board Members. Mr. Clifford
Moy will be joining us shortly from the Office
of Zoning. Mary Nagelhout is with us from --
oh, there you are, and Mary Nagelhout is from
the Office of the Attorney General, and
Beverly Bailey is with the Office of Zoning.

Copies of today's hearing agenda are
available to you and are located to my left in

the wall bin near the door. Please be aware
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that this proceeding is being recorded by a
court reporter, and is also webcast live.

When presenting information to the
Board, please turn on and speak into the
microphone, first stating your name and home
address. When you're finished speaking,
please turn your microphone off so that your
microphone is no longer picking up sound and
background noises.

All persons planning to testify
either in favor or in opposition are to fill
out two witness cards. These cards are
located to my left on the table near the door
and on the witness tables.

Upon coming forward to speak to the
Board, please give both cards to the reporter
sitting to my right. We have on the agenda
today just an appeal. I'm going to be reading
the procedures for appeal applications.

The order of procedure for appeal
applications is as follows. One, statement

and witnesses of the Appellant. Two, the
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Zoning Administrator or other government
officials case. Three, case for the owner,
lessee or operator of the property involved,
if not the Appellant.

Four, the ANC within which the
property is located. Five, intervenors case
if permitted by the Board. Six, rebuttal and
closing statement by Appellant.

Pursuant to Sections 3117.4 and
3117.5, the following time constraints will be
maintained.

The Appellant, persons and parties
except an ANC in support, including witnesses,
60 minutes collectively. Appellees, persons
and parties except an ANC in opposition,
including witnesses, 60 minutes collectively.

These restraints do not include
cross-examination and/or questions from the
Board. Cross-examination of witnesses is
permitted by the Applicant or parties.

The ANC within which the property is

located is automatically a party in a special
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exception, a variance case or an appeal case.
Nothing prohibits the Board from placing
reasonable restrictions on cross-examination,
including time limits and limitations on the
scope of cross-examination.

The record will be closed at the
conclusion of each case, except for any
material specifically requested by the Board.
The Board and the staff will specify at the
end of a hearing exactly what is expected and
the date when the persons must submit the
evidence to the Office of Zoning.

After the record is closed, no other
information will be accepted by the Board.
The Sunshine Act requires that the public
hearing on each case be held in the open
before the public. The Board may, consistent
with its rules of procedure and the Sunshine
Act, enter executive session during or after
the public hearing on a case, for purposes of
reviewing the record or deliberating on the

case.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

The decision of the Board on these
contested cases must be based exclusively on
the public record. To avoid any appearance to
the contrary, the Board requests that persons
present not engage the members of the Board in
conversation. Please turn off all beepers and
cell phones at this time, so as not to disrupt
these proceedings.

The Board will make every effort to
conclude the public hearing as near as
possible to six o'clock p.m. If the afternoon
case 1s not completed at six, the Board will
assess whether 1t can complete the pending
case.

At this time, the Board will
consider any preliminary motions. Preliminary
matters are those that relate to whether a
case will or should be heard today, such as
requests for postponement, continuance or
withdrawal, or whether proper and adequate
notice of the hearing has been given.

If you're not prepared to go forward
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with the case today, or if you believe that
the Board should not proceed, now is the time
to raise such a matter. Does the staff have
any preliminary matters?

MS. BAILEY: Madam Chair, Members of
the Board, to everyone good afternoon. Staff
does have a preliminary matter. However, it
concerns the only case of the afternoon, so
staff would be suggesting that we call the
case and then take up the preliminary matter
at that time.

CHAIR MILLER: I concur. So all
individuals wishing to testify today please
rise to take the oath, and Ms. Bailey will
administer it.

MS. BAILEY: Would you please raise
your right hand?

(WITNESSES SWORN. )

Application No. 17769, Appeal of ANC 6C

MS. BAILEY: Thank you. Madam
Chair, the preliminary matter that staff has

concerns the postponement of the proceeding
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this afternoon, and we initially received the
request from the ANC, ANC 6A requesting a
postponement.

CHAIR MILLER: Okay, thank you. Are
all parties at the table, the ANC, the
intervenor and DCRA? Okay. Why don't you
introduce yourselves for the record to begin?

MEMBER ETHERLY: Madam Chair, pardon
the interruption. Perhaps I should deal with
the preliminary matter before we go forward.
Good afternoon everyone. It is good to see so
many familiar faces he re.

This 1is going to be a somewhat
lengthy sojourn, but let's just deal with it
right now. Given the unique and extended
history of this particular proceeding before
the Board, I think it's important to make the
following disclosures, just to be sure that
we're clear before we move forward.

As many of you are probably aware,
in other iterations of this case, 1i.e.,

different proceedings before this Board, there
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have been concerns about my participation. So
I want to make the following disclosures in
advance of us proceeding forward, and give
both my Board colleagues, as well as any
representatives of participating parties, an
opportunity to comment.

I will state before I make these
disclosures that these matters I felt were
dealt with wvery, very decisively and 1in
excruciating detail by the Board in prior
proceedings, separate and distinct from this
case. But nevertheless, I thought the Board
dealt with them very effectively.

But I nevertheless do want to make
the following disclosures and clarifications,
just so we're clear as we move forward.

First, at one point a charter school
which I was affiliated with, Washington
Mathematics, Science and Technology Public
Charter High School, was affiliated with
Appletree Institute.

I was a board member of Washington
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Mathematics, Science and Technology Public
Charter High School. I have now stepped off
of that board, not because of this proceeding
but just due to other personal commitments.

At no time, however, was I a board
member of Washington Mathematics, Science and
Technology Public Charter High School when
that institution was affiliated with Appletree
Institute. There had been reports, I believe
in the public press and media to the contrary.
I want to be sure that that is absolutely
clear. I have stated that to that effect in
other proceedings involving the parties before
us.

Secondly, during the course of other
proceedings involving the parties before us,
it was brought to the Board's attention by the
ANC in the course of its due diligence that
another organization that I am affiliated with
as a Board member, D.C. Action for Children,
made public comments through a number of

different mediums, list-serves.
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But I believe, if I recall
correctly, most directly in a written
submission to the Zoning Commission during the
Zoning Commission's consideration of emergency
rulemaking last year in 2007. This was prior
to my joining the Zoning Commission, so it
predated my service on the Zoning Commission.

I felt that because that
communication was not made with the knowledge
or discussion at the Board level, that it was
not something that rose to the level of
creating a conflict or the appearance of
impropriety.

In prior proceedings, this Board
again dealt very, I felt very directly and in
very much great detail with both those
particular issues. But again, because of the
extensive history regarding Appletree
Institute, because of the extensive concern
evidenced by the ANC and other participants,
we are sitting in a different proceeding here

today.
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But nevertheless, because I'm a
glutton for punishment, I felt one, my
presence, given the knowledge that I have of
this case from prior proceedings, it would be
helpful to have my perspective here today.

But I do nevertheless want to raise
those issues in this proceeding today, to give
my colleagues, number one, an opportunity to
ralse any concerns Or express any concerns
that they may have, and two, Madam Chair, at
your direction and guidance, to provide
parties with any opportunity to respond or
express any concerns.

Again, I am making these as
disclosures. I am not making these statements
as a suggestion that I believe they in any way
create either an appearance of impropriety or
a conflict of interest. But I wanted to make
these disclosures clear for the record, Madam
Chair.

CHAIR MILLER: Thank you, Mr.

Etherly. Is there anything new since we last
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dealt with this same issue in our previous
case concerning Applicant?

MEMBER ETHERLY: Since we last dealt
with this issue in a prior case, Madam Chair,
the only material change to either one of
these statements has been my resignation from
the board of Washington Mathematics, Science
and Technology Public Charter High School,
again for other reasons due to personal
commitments and time.

Nothing to do with this particular
case or any concerns about my ability to
participate in this case. But I do continue
to serve as a board member of D.C. Action for
Children.

CHAIR MILLER: And in that capacity,
have you heard anything outside the four
corners of this case or this hearing room, as
they say, that bears upon the case before us?

MEMBER ETHERLY: No, Madam Chair.

CHAIR MILLER: Okay. Other board

members have questions?
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(No response.)

CHAIR MILLER: Okay. Then at this
point, I would ask the parties first to
introduce yourselves for the record, and then
we'll hear 1if you have any concerns with
respect to Mr. Etherly's disclosure.

MR. HOLMES: I'm David Holmes from
ANC 6A.

MR. ALBERTI: I'm Nicholas Alberti
from ANC 6A, representing them in this case.

MR. TAYLOR: Assistant Attorney
General Dennis Taylor, representing DCRA in
this proceeding. I have with me Mr. Matthew
LeGrant, the Zoning Administrator for the
District of Columbia.

MR. PERRY: Madam Chair, Mark Perry

from Gibson Dunn, representing Appletree

Institute. My colleague, Jason Nedro and here

in the room 1is Russ Williams from Appletree
Institute, should a fact witness be needed for
any reason.

CHAIR MILLER: Thank you, okay.
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(Off the mike comment.)

CHAIR MILLER: No, I guess not.
Wait a second. Okay. Come on forward, then.
If there's something you're going to want to.

MR. JORGENS: Yes. I'm Joseph
Jorgens. I'm sorry. You need to actually
talk into a microphone in order to be picked
up by the court reporter.

So what you should do is introduce
yourself, and then I'm going to go to the
parties first to see 1f they have concerns,
and then I'll get to you. You can stay there,
stay there, and then you can address your
point.

MR. JORGENS: Good afternoon, Madam
Chair. I'm Joseph Jorgens, J-O-R-G-E-N-S. I
live about three doors down at 130 12 ch
Street, N.E., from the proposed structure.

CHAIR MILLER: Okay, thank you. Sit
down, unless you're taking Mr. Holmes' seat,

and he needs to be here. But let me first ask

all the parties 1f they have a concern with
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respect to Mr. Etherly's disclosure.

MR. TAYLOR: The government has no
concerns.

MR. ALBERTI: ANC 6A has no
concerns.

MR. PERRY: Appletree Institute has
no concerns.

CHAIR MILLER: Okay. Mr. Jorgensen,
is that what your name is?

MR. JORGENS: Jorgens.

CHAIR MILLER: Jorgens.

MR. JORGENS: They took off the O-N.
Back in the old country, it's there. Mr.
Etherly's nameplate says Gregory Jeffries. I
was thinking it was a pseudonym or some such.

CHAIR MILLER: Mr. Jeffries was here
this morning.

MR. JORGENS: I see. Madam Chair,
just from the testimony that Mr. Etherly gave,
I don't know him personally or know anything
about him, but clearly he said he was

affiliated with -- as a board member -- was
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affiliated with Appletree, number one. Number
two, he's on the board of D.C. Action for
Children, which is a proponent of charter
schools.

Clearly, 1f someone is a proponent
of these charter schools, and therefore just
prima facie has a bias towards having charter
schools or having a bias towards charter
schools, and I would ask, as a neighbor
opposed to having this structure in this
neighborhood, that Mr. Etherly recuse himself.

CHAIR MILLER: Okay. Thank you very
much. Mr. Etherly, do you want to respond to
whether you have a bias towards charter
schools and this school in particular? I
think his point was you had a bias towards
charter schools in general, that pertain to
your objectivity, I guess, on this case?

MEMBER ETHERLY: Certainly, Madam
Chair. I'd be more than happy to. I'd most
certainly like to thank Mr. Jorgens for first

of all his participation and his time, as
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would be the case for any member of the public
who takes time to come here today.

I would respectfully disagree with
Mr. Jorgens' position with respect to a
concern about bias. Most certainly I have
been a supporter of charter schools, in terms
of my personal service and my public service
through my time here in the District of
Columbia.

But as this Board looked at case
law, loocked at the 1issue 1in the prior
proceeding when concerns were raised by ANC
64, I felt wvery comfortable that my
participation on outside boards in no way
called into question my ability to be an
impartial trier or weigher or judger of fact,
as well as questions of zoning law.

The Chair asked what was a very
important question, both for myself but for
the purposes of your concerns, Mr. Jorgens,
with respect to one, has my participation with

any of these organizations specifically
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touched upon either this case or any issues
raised in this particular case.

I have stated on the record at the
time that we addressed it, and I state on the
record again today that my participation in
none of these organizations specifically deals
with issues related to the zoning status of
this particular applicant, or any charter
school applicant for that matter with respect
to my participation on the board of D.C.
Action for Children.

As T indicated in the ©prior
proceeding, 1it's not unusual for particular
staff members, given their roles, to offer
opinions and state those on D.C. Action for
Children letterhead, but not have those
opinions necessarily come to the board for
discussion or review.

Staff members, especially senior
staff, have that flexibility and that
discretion. Had it been something that would

have come to the Board, I would have most
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certainly recused myself there, and in all
likelihood had it come to the board for a
deeper discussion, probably would have led to
a recusal here. But it did not proceed in
that respect.

As we dealt with the issue in prior
proceedings, the biggest concern and perhaps
the toughest part of this standard is a very
subjective question, and that is can this
proceeding move forward with confidence on the
part of you, the public, that it is fair and
impartial.

I took an oath to uphold a
commitment to that standard, both in terms of
the substance of that ocath but I think also in
terms of the spirit. I feel very confident
that I can do that in this particular case.

Quite frankly, I felt that this was
more a need to be better safe than sorry by
making the disclosure this time around. As
Mr. Alberti, as Commissioner Alberti and

Commissioner Holmes both are aware, we'wve had
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extensive discussion on these matters, very
honestly, very forthrightly and with no hard
feelings.

But I felt it was very important to
raise it yet again as we enter into another
phase of this issue. But I feel very
confident about my ability to separate my
support through my own personal commitments to
the notion of a charter school, by my service
to Washington Math Science.

But I feel very confident about
being able to separate that from the very
important zoning question that's before us,
which I think is very distinct.

I don't view this as a referendum on
whether charter schools should exist in this
city or in particular parts of the city or
Ward 6, where I'm a resident, as Commissioner
Holmes and Commissioner Alberti are aware.

But I think it was just very
important given that history to nevertheless

make the disclosure, and I'd just make sure we
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were clear going forward. So I appreciate
your concern. I hope my comments have, to
some extent, addressed them.

If T felt, if I had any hesitation,
I would step away. But I think that would do
us more harm than good in this proceeding.
Thank you, Madam Chair.

CHAIR MILLER: Thank you. Are there
questions or comments from the Board?

(No response.)

CHAIR MILLER: Okay. I guess then I
would just like to comment that, you know,
based on the standards for recusal, as I
understand them, certainly that, you know, if
a Board Member be exposed to information
outside of the record and the hearing room,
that would be grounds for recusal, and Mr.
Etherly has assured us that that's not the
case.

The second is bias, and I don't
believe that Mr. Etherly is biased in any way,

even if he's a member of an organization that
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supports children. I don't think that
translates to his interpreting the regulations
incorrectly in order to further a charter
school. I don't see that at all.

I just want to say that appeals are
fairly narrow issues. They're for the Board
to determine, you know, how to interpret the
law. They're not policy questions. We're not
making policy on the charter schools. We're
just interpreting the regulations and
determining whether the Zoning Administrator
interpreted them correctly.

Okay. If there's anything else, not
hearing anything, I think it's the consensus
of the Board, then, to go forward with Mr.
Etherly's participation, which is wvery
valuable, because he has an understanding of
this case, as I do, from the previous case.

I think that's helpful that we have
a mix on this Board of those coming fresh into
the case and those who are aware of the

history.
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MEMBER ETHERLY: I'll just note for
the record, Madam Chair, that it would most
certainly be in my interest to spend some time
elsewhere this afternoon, given the extensive
history and voluminous record that we have in
front of us for this proceeding.

But again, I appreciate your kind
words with respect to my ability to be
impartial as we move forward. Thank you.

CHAIR MILLER: Okay. Our next
preliminary, and I believe there's a motion
for continuance. I would like to ask the ANC
if they would still like us to consider that
motion for continuance. Perhaps you can
address that.

MR. ALBERTI: We wish to withdraw
that motion at this time. I can explain
further if you'd like, but if it suffices to
say that we withdraw it, that's fine.

CHAIR MILLER: Well, I think we'wve
seen it from the papers that it was based on

waiting for a decision from OHA, and that
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decision has been issued.

MR. ALBERTI: That's correct.

CHAIR MILLER: Okay. So at this
point, then, I think we would 1like to go
forward with the merits of the appeal and
start with the Appellant.

MR. TAYLOR: Madam Chair?

CHAIR MILLER: Yes.

MR. TAYLOR: Excuse me, there is one
more preliminary matter that I think would be
more prudently addressed at this stage of the
proceeding then through our objections raised
later, and that is that the government wishes
to make what I think we would style a motion
in limine, questioning the subject matter
jurisdiction of the Appellant's first point of
contention.

It states "DCRA has failed to
adequately review or evaluate the
environmental impact, as required by D.C. law
886, District of Columbia Environmental Policy

Act of 1989, and the rules promulgated by DCRA
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for projects of this magnitude and scope."

Given the Jjurisdiction of this
Board, as found in Title 11, Section 3100,
specifically 3100.2 says "The Board, pursuant
to the Zoning Act, shall also hear and decide
appeals, where it is alleged by the Appellant
that there is an error in any order requiring
a decision, determination or refusal made by
any administrative officer or body, including
the Mayor, in the administration or
enforcement of the zoning regulations, Title
11 DCMR."

On its face, the Appellants' first
issue on appeal lands squarely outside that
jurisdiction by referencing the Environmental
Act and regulations promulgated under Title 20
of the D.C. Municipal Regulations.

Therefore, the government contends
that that topic is outside the scope of your
jurisdiction, and this Board should not take
evidence on that point.

CHAIR MILLER: Do you want to
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respond?

MR. ALBERTI: We intend to show
today that at the time of the -- that this
permit was 1issued, that at least one, the
environmental and other disciplines were
incomplete. We intend to show that that is
true by DCRA's own admission.

So I would like to proceed on the
issue of the completeness of this permit at
the time it was issued.

CHAIR MILLER: We don't have any
motion from you, though, in writing, right?

MR. ALBERTI: That is correct.

MR. PERRY: Madam Chair, Appletree
Institute has interposed that jurisdictional
objection in our brief in opposition to the
appeal, pointing out that the environmental
discipline is outside the jurisdictional scope
of this appeal, and we put that in our written
submission on May 20%".

CHAIR MILLER: Is your point though,

without getting into the merits of the
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environmental discipline, that just they had
to complete something with respect to the
environmental discipline in order for DCRA to
issue the permit?

MR. ALBERTI: Well, yes. I mean we
will show that at the time that this was
issued, that that, among other disciplines,
was not complete. The review of those
disciplines was not complete. It's our
understanding that for permits to be issued at
the time that they're issued, that all
disciplines need to have the reviews complete.

CHAIR MILLER: So no. This Board
isn't being asked to make any environmental
judgments or anything like that, beyond the
scope of its expertise?

MR. ALBERTI: ©No. We will not be
asking the Board to judge on any environment
-- on the merits of any environmental issues
surrounding this case, and that will not be
part of our argument.

MR. TAYLOR: Madam Chair, has the
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ANC yet identified a single act of the Zoning
Administrator relevant to any review of the
Department of Environment, or any zoning
regulation impacted by a review by the
Department of the Environment?

For 1issues other than zoning,
regarding the issuance of a building permit,
the appropriate forum is the Office of
Administrative Hearings for those appeals.

CHAIR MILLER: The OAH dismissed the
appeal; is that correct?

MR. TAYLOR: The OAH dismissed
Appletree's appeal of DCRA's revocation of the
permit. However, the issue of environmental
review was not before OAH in that proceeding.

CHAIR MILLER: I guess the question
is 1is this environmental appeal related to a
zoning regulation in some respect, because
that's what we have jurisdiction over?

MR. ALBERTI: Well, okay. If you
allow us to go forward, we will show that

there is also another instance of a zoning
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discipline which was incomplete. But with

respect to the Department of Environment, it
is listed as a discipline that must be
reviewed and approved on DCRA's own website,
as one of the disciplines that must be
fulfilled before a permit is issued.

So I believe that it, on its face,
as well as the point that we have another
discipline that was not fulfilled, puts us
squarely under the jurisdiction of this Board.

CHAIR MILLER: Okay. I'd like to
ask other Board members their views. I guess
I'm not prepared to rule on this oral motion
at this point. 1I'd be inclined to let the ANC
at least make their argument. Are others
convinced otherwise?

MEMBER LOUD: As I understand it,
Madam Chair, the ANC's position 1is that
there's simply a question of whether or not a
subreview took place by a certain date, that
date being before the date the building permit

was issued.
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In order to answer that question, we
don't have to go into any great detail or
understanding about the environmental review
processes. It's just taking a look at a
specific date, and whether or not, I guess in

the application portfolio, that review was

completed or not. It sounds that simple. I'm

not certain if that's what they're saying.

MR. ALBERTI: I mean that's correct.
That's correct. We are not asking the Board
to evaluate whether or not that review shows
that there is completeness or not. We just
are arguing and will show that the review was
not -- the process of fulfilling that review,
of taking it to completion, was not carried
out.

MEMBER LOUD: And that there is an
applicable zoning regulation that requires
that to have been completed?

MR. ALBERTI: Yes.

MEMBER LOUD: And what would that

be?
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MR. ALBERTI: You'll have to excuse
me. I'll have to take a look. I am, you
know, I am here as a layperson and I don't
have a battery of lawyers with me.

CHAIR MILLER: Okay, and you're
being asked out of order, so just take
whatever time you need.

(Pause.)

MR. ALBERTI: Okay, yes. We have
them here, thank you.

(Pause.)

MR. ALBERTI: We will be addressing
these issues as they relate to -- one of them
relates to DCMRA 2120, and I'm going to have
to confess that we don't have the title on the
other issue, which is the environmental
discipline. I don't have the title number.

I don't have the title or the
regulations that say that all of these
disciplines must be approved before a permit
can be granted. So I still apologize. I'm

not prepared to do that.
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CHAIR MILLER: But it's your view
that there is one, and you just can't put your
fingers on it?

MR. ALBERTI: We can refer you to an
e-mail communication from the Director of
DCRA, which states that DCRA had placed a hold
for corrections on the permit application,
pending additional reviews by the Zoning
Administrator and the District Department of
the Environment, and that these reviews had
not been completed. That's a concession by
the director that we're arguing it had not
been done.

CHAIR MILLER: Okay. I gather that
DCRA, though, is arguing that -- DCRA is under
a lot of obligations for various reasons, and
the Zoning Board only considers violations of
the zoning regulations and that's all that
should be before us. Is that your point?

MR. TAYLOR: Yes. Madam Chair,
there are upwards of 20 disciplines that have

essentially a co-equal say as to whether a
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building permit is issued. Just by way of
example, the historical, structural,
electrical, mechanical, sometimes Commission
of Fine Arts.

Zoning is one of those disciplines.
The Zoning Administrator 1s prepared to
testify that there is no regulation requiring
him to review or make any environmental
approvals, nor did he do so.

The Zoning Administrator 1s very
willing to testify that he has no jurisdiction
to look into that area, and the government
says that we are here because of a decision
made by the Zoning Administrator under Title
11 of DCMR, and that 1s the specific
jurisdiction of this Board.

We are not trying to claim that the
Board does not have Jjurisdiction over
Appellant's argument No. 2, which is squarely
rooted within the zoning regulations. Rather,
we are saying that this Board does not have

any jurisdiction over Title 20 of the D.C.
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Municipal Regulations.

The ANC has not and cannot point to
a zoning regulation that is in play in this
case, and therefore any discussion in that
area 1s going to be superfluous and outside
the purview of this Board.

MEMBER ETHERLY: Madam Chair, if I
may, just to Dbe sure I'm clear in
understanding the process, and I'm trying to
be careful that we don't veer too deeply into
it, but would it be correct, Mr. Taylor, that
of all of the disciplines, and I'm looking at
Attachments A and Attachment B and Attachment
C of the ANC's submittal, which lays out their
various grounds, Attachments A, B and C do
show the listing of those disciplines.

Those disciplines all operate
simultaneously in terms of the review process
within the appropriate place in DCRA, separate
and distinct from each other. Meaning if
there's a deficiency in one, it doesn't stop

the entire process; correct?
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So 1if Elevator 1s continuing to
conduct some kind of review and may still have
something pending, that doesn't stop
electrical or historic or structural; is that
correct?

MR. TAYLOR: I would say that is
correct on a theoretical level. At a
practical level, if there is an area where
something -- well, first of all as a practical
level, it is difficult for all these
disciplines to do their review simultaneously,
because they're sharing one ste of plans.

So I would prefer to say that
there's more of a random sequence to the
discipline review ordering than there 1is a
simultaneous review by each discipline.

MEMBER ETHERLY: Okay, I appreciate
that. Madam Chair, I'm inclined, as we hear
more discussion, I'm inclined to agree with
your position with regard to perhaps how we
treat this. But just quite frankly, I'm still

somewhat confused, perhaps, on what DCRA is
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then asking us to do with respect to those
particular grounds.

Are you asking to eliminate
consideration of them altogether, throw them
out because we don't have jurisdiction?

MR. TAYLOR: Maybe the more
appropriate styling would be a partial motion
to dismiss on subject matter jurisdictional
grounds.

MEMBER ETHERLY: Okay. You threw me
off when you went in limine. Okay, thank you.
Thank you, Madam Chair.

CHAIR MILLER: Okay. I mean I guess
I would say for me, I'm not ready to decide
that either. I think if we had had something
in writing that we could have really pondered
earlier.

But I think there are some general
questions that need to be explored, and
perhaps later on, after we hear all the
arguments, we might want to dismiss some in

part.
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But I think I need to hear the
arguments, because I'm not exactly still clear
what the argument is, or what the right
process is with respect to the Zoning
Administrator's issuance of a building permit.

I mean when the Zoning Administrator
approves the building permit and something
hasn't been done, you know, is that a zoning
-- 1s that a violation of the zoning
regulations?

MR. TAYLOR: Madam Chair, let me try
to clarify some of that for you, and first of
all, I do apologize on that. I received the
statement of the Applicant last Thursday. At
the same time, I received a motion for
continuance, and frankly the motion for
continuance took a priority in going through
the office's preparation.

I would have appreciated having had
the two weeks to review them, and if I had, I
would have gone ahead and presented both of

them in writing to you. I think that problem
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we may e having here is when it says the
Zoning Administrator approves the permit, the
Zoning Administrator does not approve building
permits.

The Zoning Administrator certifies
on the application that the project comports
with the zoning regulations. The Zoning
Administrator does not approve a permit. The
Zoning Administrator only is looking at the
zoning regulations.

It is another entity, then, that
approves building permits, based on the approvals
of many different disciplines. What the ANC is
requesting would lead, by logical extension, to a
building permit which was not issued because of a
challenge saying it should not have been issued,
because the structural plans were improperly
approved, and then that would come before this
Board.

Or more germane to their argument, if
they were to say the only discipline that did not

approve this in time was structural. So we're
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coming to the Board of Zoning Adjustment,
challenging the Zoning Administrator's approval
of the zoning regulations.

I realize that is an absurdity. But
that is precisely where we sit today in arguing
whether or not a complete environmental review
has been completed. That is totally beyond the
scope of expertise that we have here today.

CHAIR MILLER: So you're saying that
area of approval doesn't even touch the Zoning
Administrator; he has nothing to do with that?

MR. TAYLOR: That is correct, Madam.

CHAIR MILLER: So that there's some
-- so while there's these different components
that need to be approved and then there's
somebody else that approves the whole building
permit but to issue?

MR. TAYLOR: That is correct.

CHAIR MILLER: Who is that?

MR. TAYLOR: That would be head of the
permit center or a designee.

CHAIR MILLER: And so appeals regarding
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errors for that go to OAH and not to BZA; is that
your point?

MR. TAYLOR: That is correct.

CHAIR MILLER: Okay. Well, I understand
the issue a little better then now.

MR. TAYLOR: It is much like the old-
time Christmas 1lights, the 1little small ones
that, where you had 100 lights, and if one light
was bad, the entire string stayed dark. That is
what this approval process essentially is. It
takes one disapproving light bulb, and the light
string is dark and there is no permit granted.

CHAIR MILLER: Okay. Our regulations at
3100.2 give wus Jjurisdiction over errors that
relate to administration or enforcement of the
zoning regulations. So that's what we need to be
concerned with. So if there are those that do
not involve administration or enforcement of the
zoning regulations, then we wouldn't have
jurisdiction.

So I think that when you're making your

argument, that vyou need to tie the error to
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administration or enforcement of the zoning
regulations. I just would like to state here
that there is language, and again, I can't tell
you which section it is in, but there is language
and clearly you've heard this before I'm sure,
that permits must be accompanied by or
applications must be accompanied and permits must
be accompanied by plans and other information,
and that information must be sufficiently
complete for the permit to be issued.

I think that's pretty clear in the
intent of the zoning regulations, and we're not
arguing and I'll give the structural example,
going to the structural example.

We're not arguing that DCRA erred in
saying that the structural review, 1in approving
the structural design. What we're saying, what
we will be saying is that they didn't do the
review. They didn't look at the design and
didn't do the review.

So that is -- and it may be quite

possibly that they didn't have that information.
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We don't know. We don't know the cause of that,
but obviously the permit 1is not supported by
complete information.

That, I think, is the intent of the
zoning laws.

MEMBER OATES-WALKER: I have a question
for Mr. Taylor. I'm just trying to understand
your Christmas tree 1light analogy. Are you
saying that the Zoning Administrator's approval
is not contingent upon the completion of the
environmental discipline? Is that completion a
condition precedent to the issuance of the
approval by the Zoning Administrator?

MR. TAYLOR: That is correct. The
Zoning Administrator's approval, more often than
not, 1is going to be one of the first approvals
granted or not granted when a project is
evaluated.

If in looking at the evidence for this
particular application, the initial zoning
approval was made on August the 9", 2007. It was

affirmed on August 23"%, 2007.
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The majority of the other disciplines
granted their approvals around August 29", August
30", August 31, September 1. There was an issue
raised at the last second as to whether or not
there were hazardous chemicals on the site.

That got sent over to the Department of
Environment. The Department of Environment gave
its final approval, saying that there were no
hazardous chemicals on site. There was no reason
to hold up the application.

That approval was done on March the 29"
of 2008. But the zoning, the initial zoning
approval was about the second approval of
disciplines that was granted. The real issue
that is involved in Appellant's second argument
is going to be the timing of the Zoning
Administrator's decision.

If it will speed things along, the
government is fully prepared to stipulate that
indeed on August 30%", even though the Department
of Environment had granted its approval for the

project, DCRA sent the application back to the
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Department of Environment, asking it to do a
hazardous materials review.

That was 1in direct response to an
allegation by the ANC that there were hazardous
chemicals on the site. It turns out that those
allegations were found to be incorrect, but
nonetheless, the final zoning approval was March
29, 2008.

And as I understand Point No. 2, the
ANC's argument is that because that zoning -- the
final zoning approval came subsequent to
September 14, 2007, as a result the Zoning
Administrator erred 1in giving his approval,
because of the way the ANC wants to read
Regulation 3202.

Like I said, the government will happily
concede sending the materials back to the
Department of Environment on August 30 ", and
receiving final Department of Environment
approval on March 29, 2008. That is really the

only salient environmental factor that there is.

That 1s the same import, although
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admittedly a little bit more because of timing.
But that environmental approval carries the same
weight as a structural, mechanical, electrical,
historical, etc. approval.

But again, let me boil down and
simplify. What we're really talking about here
is the fact that the Department of Environment
gave its final approval March 29, 2008.

The government will stipulate that, and
we needn't go through discussions of whether the
Department of Environment did its review
properly, which is the crux of their Point No. 1
that they have here today.

CHAIR MILLER: Okay.

MR. HOLMES: Madam Chair, if I can speak
briefly to the concern just raised.

CHAIR MILLER: Okay.

MR. HOLMES: The ANC did not raise an
allegation; we raised a concern, based on the
prior use of the property with respect to the
environment.

CHAIR MILLER: Okay. I think I know
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that I'd like to get some order here. I think
DCRA made a good point about jurisdiction, but I
don't think it's laid out that clearly as to what
should be stricken from your appeal or not. So I
think that we should proceed with the appeal,
unless others feel more strongly.

But I think the appeal needs to be
fashioned or should be fashioned in a way that
ties the errors alleged to violations of the
zoning regulations, because that is the only area
that we have jurisdiction over, and then we can
focus on that.

MR. ALBERTI: Okay. We will try to do
that as best we can.

(Pause.)

CHAIR MILLER: We're waiting for you,
yes.

MR. ALBERTI: Oh, okay. I'm sorry.
Okay. We are here to appeal the issuance of
permits for a property at 138 - 12" Street, N.E.
Appletree Institute for Educational something or

other, I'm sorry, Innovation wishes to construct
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a charter school on that site.

I think some of the Board Members are
aware of some of the aspects of this project from
previous case. I expect that many of you are
cognizant of the fact that beginning well, since
the middle of 2006, the Zoning Commission has
passed two text amendments, and those texts are
concerning public charter schools, relating to
public charter schools.

Those text amendments clearly stipulate
that in an R-4 zone, which is the case here, that
charter schools are inappropriate as a matter of
right use on lots of the size and dimension of
the lot at 138 - 12" Street.

So according to those text amendments,
this law would not be not a matter of right-
siding, and the Applicants would have to seek, I
believe, a special exception. But that's not
what we're here to speak about. So I will move
forward.

Our contention, and we will show, that

DCRA issued this permit on October 26, 2007, and
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at that time, the required reviews for at least
two of the disciplines were not complete. We
were able to access DCRA's website and look at
the comments that appear there for the zoning
discipline and the Department of Environment
discipline.

These comments from their website are
shown in Attachments B and C of the handout that
we provided to the Board. These snapshots were
captured just two days ago, I believe.

It clearly shows, as you can see 1in
Attachment B under the zoning discipline, when
you look at the description, it says "As per
zoning orders 06-33, published in September 14°",
'07, the parking requirements for this project
are to be reviewed as per new parking
requirements under 2120."

Those comments are sitting there at the
same time, exact same time as the issuance of
this permit. So it's clear from this that the
review was not completed for that discipline at

the time that those permits were issued.
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Similarly, if you look at Attachment C,
this 1is the review by the Department of
Environment --

MR. TAYLOR: Objection, Madam Chair. I
cannot identify a =zoning regulation that has
application to Attachment C.

CHAIR MILLER: The first point deals
with zoning.

MR. ALBERTI: It is the overriding
requirement that the zoning regulations require
complete plans and complete information --

CHAIR MILLER: You want to take a moment

MR. ALBERTI: --to support the
application. That's what we're dealing with. If
you allow us to, after the fact, provide that, we
can do that in a post-hearing filing, but I don't
have that with me right now and I apologize.

CHAIR MILLER: Do you have a copy of the
zoning regulations?

MR. ALBERTI: No, I don't.

MEMBER OATES-WALKER: Which amendment
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number that would then be translated into the
zoning? Do you have the text amendment number?

MR. ALBERTI: ©No. No, I don't have that
at the time, and I don't have the zoning regs.

MEMBER LOUD: There is in our
regulations a requirement, I think it's under
3202.2, which is referenced by 3202.6,
identification of the requirement for plans to be
submitted along with the building application.

But in every respect, as the regulation
talks about what is to be submitted, it ties it
back to Title 11, or specifies things that have
nothing to do with environmental reviews. I'm
looking at 3202. 3202.2. 1I'll just go through
it very briefly.

Letter A, scaled drawings showing the
exact shape, topography, dimensions of the lot,
plan elevation, 1location, parking and loading
plans, other information necessary to determine
compliance with this title, and it repeats that
same pattern.

It identifies specific things, none of
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which have anything to do with environmental
reviews. Then there's a broad category of other
information. But tethered to the requirement
that it apply to provisions of this Title 11.

So I'm not certain, Madam Chair and
colleagues, 1f this environmental piece that we
continue to sort of have some discussion about,
is necessarily tied to the zoning regulations.
Certainly not by 3202 or by 3202.6. 3202
generally speaking, and 3202.6.

CHAIR MILLER: I would concur with you,
and I want us to give the ANC a chance, in case
we really haven't heard their view, as to what
the connection is to the zoning regulations. But
I'm not hearing it. I don't think that we can
let in all this argument without that connection.
We don't know of any connection to the
environmental aspect.

MR. ALBERTI: That will be our last
mention of that. We don't concede that point,
but that is our last mention of that, and we will

move forward in the instant --
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CHAIR MILLER: Okay.

MR. ALBERTI: --and interest of time.
Okay. So I will repeat where I was on Attachment
B. We have the zoning approval, and under that
we have a description of what the issues were on
the zoning discipline, as to why that review was
still not complete.

Okay. I will draw your attention now to
Attachment D. This is a copy of an e-mail
correspondence between the Chair of the ANC 64,
Joseph Fengler, and Director Linda Argo from
DCRA.

Ms. Argo is responding to an inquiry
from Mr. Fengler in here, and at the top, in that
paragraph at the top, she states very clearly
that "DCRA placed a hold for corrections on the
permit applications pending additional reviews by
the Zoning Administrator and Department of
Environment, and these reviews have not been
completed."

All right, and this is dated November

13", which is two weeks after the date at which
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this permit was issued.

I'd like you to now take a look at
Attachment E. Attachment E is a motion filed by
Mr. Taylor on behalf of DCRA, and it's a motion
filed to the Office of Administrative Hearings.
I think this has been touched on before, but
after, shortly after October 26 ", DCRA revoked
the permit, on the grounds that it wasn't -- the
reviews weren't complete.

Appletree Institute appealed that to the
Office of Administrative Hearings. The ANC 6A
requested intervenor status, and this motion was
filed in opposition to our request for intervenor
status.

So that's just a background of where
this is coming from. But on page two of this
document, you will see an admission that the
permits were not -- that the reviews were not
complete.

It says "As a result of erroneous action
by DCRA permit division, the permit issued prior

to the completion of two discipline reviews,
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those of the Department of Environment and the
Zoning Administrator. "On November 15 *, DCRA
revoked the permit, citing the two reviews still
in progress."

CHAIR MILLER: Can I you this though,
because I'm just beginning to understand this
whole context anyway. But obviously you believe
that the permit was issued in error. That's
clear.

My question 1s, what error did the
Zoning Administrator commit?

MR. ALBERTI: It really doesn't matter.
I'm not sure what you're asking, when you ask
what error he committed.

CHAIR MILLER: All right, let me back
up. Because what we heard from DCRA is that the
Zoning Administrator is one piece of the practice
for a permit to be issued. But it's not -- the
Zoning Administrator doesn't have the final word
to approve the issuance of the building permit.

The Zoning Administrator does his part

to -- and I'm sure they'll correct me if I'm
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wrong; this 1s what I was understanding, to
approve the zoning aspects. So our jurisdiction
is errors made by the Zoning Administrator, for
the most part.

But they could made by somebody else.
But they have to invoke the zoning regulation.
Like what zoning regulation was violated?

MR. ALBERTI: What zoning regulation is
violated is irrelevant here, because the Zoning
Administrator, the Zoning Administrator, by their
own admission, said that when they said that the
review was incomplete, they admitted that they
had not, at the time the permit was issued, they
had not determined that all of the zoning
regulations were met at the time the permit was
issued.

It's our contention that vyou cannot
issue permits when vyou have not clearly
determined that all the zoning regulations are
met. To do so, would create chaos in the system.

CHAIR MILLER: I think you have a very

good argument and a good point. I think what
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happens, though, is what's the right forum for
which errors? We deal with errors involving
violations of the zoning Regulations, not just --
not errors.

Unless I'm mistaken and others can
disagree, but I think that DCRA made a good
presentation that it's not an error just in the
issuance of the building permit. That may have
been an error, but that may not be something that
this Board can determine.

This Board is 1limited to appeals
involving the administration and enforcement of
the zoning regulations.

MR. ALBERTI: I think it is in the
jurisdiction of this Board to say that at the
time that you declare a permit valid, you have to
be knowledgeable that you have, that all of the
zoning regulations have been met.

I mean otherwise, I'm not sure what this

Board -- what the jurisdiction of this Board
would be. I mean we have a permit that was
issued --
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CHAIR MILLER: For instance, let me give
you an example. For instance, 1if the Zoning
Administrator had certified, say, that everything
was 1n order and in fact everything wasn't, with
respect to the zoning regulations, then he may
have -- that may invoke the zoning regulations.

MR. ALBERTI: Well, that's exactly
what's happening here. When they issued the
permit, they are in fact stating that the zoning,
everything is in order with respect to the zoning
regulations, when in fact when they do that, it's
a false statement because they do not know that
at that point.

So I don't know the legal term for this,
but in a way, they've either naively perjured
themselves or purposely did that. Maybe I'm
exaggerating here, but they have stamped this and
said on October 26, all of the disciplines are
complete, when in fact they later admit that the
review of the zoning discipline was not complete.

MEMBER DETTMAN: Can I ask you're

referring to when you say that DCRA specifically
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said that the zoning discipline has not been met?
Because what you read from Attachment E on your
filing, you read "On November 15", 2007, DCRA
revoked the permit citing two reviews still in
progress."

But then you sort of follow up by saying
the Zoning Administrator has said that the zoning
discipline has not been satisfied. But that's
not what it says. It says two reviews. That
could be structural; it could be historic.

MR. ALBERTI: If you read it closely, it
says, the sentence before that says "As a result
of erroneous actions by DCRA Permits Division,
permits issued prior to the completion of the two
disciplines, those of the Department of
Environment," which I understand we're not
putting in the mix here, "and the Zoning
Administrator."

So they're <clearly saying that the
review by the Zoning Administrator was incomplete
on that date. ©Now they don't say, you know, we

have from their website that they were still
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reviewing the parking regulations, right.

So we have to assume that that's what
they're referring to here, but they don't say it.
But we do know for a fact on October 26", when
they issued the permit, they did not have
knowledge that all of the zoning regulations were
met.

CHAIR MILLER: Can I ask you about that
Attachment B, because that looks to me like that
does deal with =zoning regulations. Are you
saying that the fact that it was approved on

th

October 26 and the fact that the parking
requirements needed to be re-reviewed, I don't
want to put words in your mouth, but does that
indicate that there may have been an error in the
zoning approval, since the parking requirements
weren't completed?

MR. ALBERTI: We are contending that
there was an error in the zoning approval. Now
to the best of our knowledge, from the evidence

that we see, we have to surmise that it is the

parking requirements.
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But there may be other things that we
are not made privy to. I mean the fact of the
matter, the fact is that on October 26  the
Zoning Administrator had not completed all of the
reviews, and we know of at least one here.

MEMBER LOUD: I just want to understand
your argument. Notwithstanding that DCRA later
revoked its permit that was granted October, I
believe it was 29, October 29, 2007,
notwithstanding that, the basis of your appeal is
that they erred with respect to the October 29
permit issuance?

MR. ALBERTI: Yes. That's the only one
of issuance. I mean that's -- well, I believe
the permit is dated October 26", but just for the
record.

But the date is unclear to me, because
it keeps getting referred to as the 29 “* and the
26", But I've always taken it as the 26".

MEMBER LOUD: Again, if I understand it,
what relief would you be seeking from us if

they've since revoked the permit that they
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issued?

MR. ALBERTI: Well since the revocation,
DCRA, it's our understanding that DCRA and
Appletree Institute have entered 1into an
agreement that allows the permit to stand.

MEMBER LOUD: And that would be the
basis of your recent motion to enlarge relief?
No?

MR. ALBERTI: Well, it's the basis is
still referring back to the October 26™, because
that's the permit that we're appealing.

MEMBER LOUD: I'm struggling with this.
I guess I can understand a concern about the
March 29, 2008 permit that was finally issued by
zoning and I guess the Department of the
Environment.

MR. ALBERTI: It's our understanding
that it doesn't, it's not reissuance. It's just
an admonition on the part of DCRA that the
October 26" issuance date stands.

So it's not -- we're not dealing with a

subsequent issuance of the permit. If that was
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the case, then we'd have 90 days to file our
appeal from March. I mean so I think the law,
unless I'm mistaken, I think the law is clear
that we have to address the date of issuance of
October 26" in all of these arguments.

MEMBER LOUD: I'm still struggling a bit
with it, but as we hear from DCRA, hopefully it
will get a little bit clearer.

CHAIR MILLER: Can you refresh our
memory as to what Zoning Order 06-33 refers to?
Does it refer to the BZA order or the Zoning
Commission order?

MR. ALBERTI: The Zoning Commission
order relevant to a text amendment dealing with
parking requirements. But it's parking in the
historic district, of which this lot is part of.

CHAIR MILLER: Right, okay.

MEMBER DETTMAN: This is the first I'm
hearing about this parking issue. You've
mentioned that in your Attachment E, that it was
the Department of the Environment, as well as the

Zoning Administrator, that failed to complete

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

66

their disciplines.

You said that based on sort of printouts
that you've gotten, I think it's your Attachments
B and C, maybe D, that you're surmising that it
must be the parking requirements that they
haven't completed.

But in your Statement of the Applicant,
you bring two issues to the Board. One is the
Department of Environment issue. The second one
is that the property does not meet the size or
lot width requirements stipulated in Title 11 by
way of Zoning Order No. 06-06.

So I'm not sure that we've really -- now
we have two zoning issues, and I'm not really
even sure if they apply here.

MR. ALBERTI: Well, I think the second
zoning issue is superceded by the fact that these
permits were incomplete.

I mean once you consider the fact that
these permits were issued erroneously, because
all of the zoning requirements were not known to

have been satisfied on the date of issuance, then
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the permit on the face of it is not wvalid, and it
really doesn't matter what other, what specific
zoning regulations or what specific zoning
regulations were still under review, or if other
zoning regulations are not met.

The fact is on the date of issuance, the
Zoning Administrator had not certified
satisfactorily that these reviews were complete.
They admit in their own words that these reviews
were not complete on the date -- the zoning
discipline was not complete on October 26".

CHAIR MILLER: Okay. I'm going to just
say this one more time, and I think that it's
hard. But not everything is within our
jurisdiction. So we're trying to focus on what's
within our jurisdiction.

If I understood DCRA correctly, it's not
the Zoning Administrator and his interpretation
and enforcement of the regulations that issues
the building permits. So that your concern that
the building permit was issued in error is a

valid concern, but that may -- it does not appear
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that that issue is one that this Board has
jurisdiction over.

What we have jurisdiction over is if the
Zoning Administrator erred in enforcing or
administering the zoning regulations.

(Pause.)

MR. ALBERTI: Okay. I'm struggling with
this, because what you're asking and what you're
saying 1is that is it possible for this Board to
not have jurisdiction and allow DCRA to issue a
permit and then go back after the fact and say
oh, you know, have we satisfied the zoning
requirements for this?

I mean I think we're opening the
opportunity here for at 1least sloppy work by
DCRA, if not outright corruption, in the fact
that someone can go ahead and just hope nobody
notices that the =zoning disciplines were not
reviewed by DCRA.

At the time, at the time of the issuance
of this permit, DCRA did not know whether or not,

for instance, the parking requirement, which it
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appears to be at least that, was met or not. So
I'm struggling with why you don't have
jurisdiction over this.

CHAIR MILLER: Okay, okay. Let me see
if I can help you with this. It may be that the
Zoning Administrator plays a key part in the
issuance of the building permit, as that pertains
to your appeal. For instance, you know, it seems
like timing is an issue in this case.

If the Zoning Administrator determined,
for his purposes, that it met the lot and width
requirements, and was applying the law before the
Zoning Commission enacted the latest text
amendments, and was applying a law that was in
effect, for instance at the time of the BZA
decision, that's a zoning issue.

I think that that is one of your issues
in this case. We say that's a zoning issue. But
if you're saying that the permit, DCRA didn't
have all its ducks in order when it issued a
permit, that's not necessarily a zoning issue,

that that is a DCRA issue that should be argued
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before OAH.

MR. ALBERTI: Okay. The second point in
our original brief deals with the fact, talks
about the fact that according to DCMRA 3202.2,
that the plans and information would have had to
have been complete at the time of the BZA's
hearing back in -- and I forget the date now.
I'm sorry. July of '07, in order for --

The issue is that if the plans were not
complete on the date that the BZA ruled on its
original appeal in this case, which was in July
of 2007, then the new =zoning regulations, DC
Order 07-03 and DC Order 06-06 would apply to
this case.

Those orders stipulate that the lot and
size requirements for this lot are too small for
a matter of right siting of a charter school, all
right. Our contention is is that there is no
proof that DCRA has presented no proof that that
information was complete at that time.

In fact, there's doubt case on that

complete information, based on the fact that they
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are admitting that their reviews were incomplete.

I don't have proof that it wasn't incomplete,

that they were incomplete. I don't have proof
that it wasn't incomplete, that they were
incomplete. It's hard to prove the negative.

But DCRA has admitted and I think this
casts reasonable doubt, that there was incomplete
information because they still had reviews
pending until March of the following year. I
think that's going to conclude my arguments.
Thank you.

CHAIR MILLER: Okay. That is a zoning
issue. But are you making the jump from that
Exhibit B, that said parking still under review
to the conclusion that they hadn't submitted
parking plans, as required by 3202 --

MR. ALBERTI: No. I'm relying on their
own admission that the zoning discipline was not
complete, even as of October 26. I have no
inside information as to why it was incomplete,
but to me it certainly casts doubt on whether or

not their information and plans and everything
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back in July of 2007.

CHAIR MILLER: Could you just reiterate
where that is in your filing, the zoning was not
complete, the zoning discipline?

MR. ALBERTI: It's in my original brief,
and it's point 2. I don't have the page
numbers, but it's Point 2, which starts about mid
-- 1it's probably on the third page of the brief.

MR. TAYLOR: I'm sorry, Madam Chair. Is
what he's calling the original brief, the one
from ten days ago, the one from May the 20"?

MR. ALBERTT: It's the brief we're
talking about is the one that's dated January 4,
2008, by the Office of Zoning.

MR. TAYLOR: Okay, thank you.

CHAIR MILLER: Thank you. Any other
questions by Board members?

(No response.)

CHAIR MILLER: I think we should hear
from DCRA then.

MR. TAYLOR: Madam Chair, may I request

a five minute break for everyone, to kind of get
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their heads together?

CHAIR MILLER: It's okay with me. Okay
with everybody?

(Whereupon, a short recess was taken.)

CHAIR MILLER: Okay. We're back on the
record, and we're going to be turning to DCRA for
its argument. Just to be a little focused here,
I guess my question is, I think, this appeal 1is
about which regulation the Zoning Administrator
should have applied in his analysis with respect
to this permit, because there was a change in the
law during the course of this case.

So the Board is certainly interested in
hearing, you know, how the Zoning Administrator
came to the conclusions he came to and why you
think that they weren't in error, and then
whatever else you have to say. Okay, thank you.

MR. TAYLOR: Madam Chair, I think you
have done an excellent job of capturing the
essence of why we are here. I hesitate to make
this remark right now, but I will go ahead, and I

hope that subsequent events will bear me out.
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This is a very simple case, and it 1is
one where I am not aware of any relevant fact
that is in dispute. Anything that is relevant,
I'm sure that the District is ready to stipulate
to it.

What we're really talking about is an
interpretation of the statute, and to the extent
that we are bringing up a factual predicate, it
will be just to lay a foundation, to put
everything in context and help you understand
exactly what is going on.

This case really began a little over two
years ago with the filing of an application. As
some of you are aware, there was an initial
denial of zoning approval, which was appealed to
this Board. This Board issued an opinion on July
the 25" of 2007. There's a dispute about exactly
when it took effect.

But I think we can all agree it was
either August 6™ or August 7" of 2007, and that
distinction is irrelevant to today's discussion

anyway.
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What DCRA will be doing today is picking
up factually with events that happened subsequent
to the issuance of the July 25 opinion by this
Board. At this time, the government would call
Mr. Matthew LeGrant to the witness stand.

Since you're already sworn in, we'll
just go right ahead.

DIRECT EXAMINATION

BY MR. TAYLOR:

0 Mr. LeGrant, subsequent to the Board's
previous decision in this matter, did the Office
of Zoning Administrator analyze Appletree's
application to determine if the application was
consistent with the District's zoning
regulations, as interpreted by this Board?

A Yes, my office did.

Q And who did that analysis?

A The initial analysis was one of the
zoning reviewers in the name of Swann Mack, who
reports to me.

Q And when was that analysis undertaken?

A It was August 7" of 2007.
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0 And what was the result of that
analysis?

A The result of her analysis was that the
building permit and application, and plans were
consistent with the Zoning Board's, the Board of
Zoning Adjustment's order, and the permit
application was signed off and approved for the
Office of Zoning Administrator discipline.

Q Now was any further =zoning analysis
undertaken prior to September 14" of 20077?

A Yes, there was.

Q And who did that analysis?

A That was myself.

Q And when did you do your analysis?

rd

A This was on August 23 Although Ms.
Mack had reviewed the application approved, I was
aware -- I was newly installed as then interim
Zoning Administrator. I was familiar with all
the facts of the case and I know it had a long
history.

So I wanted to make sure that her review

was 1n fact a proper and correct approval. So I
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went back. I held the application for correction
for that interim period, but concluded on August
23" that in fact it was approved correctly.

0 And at the time of that, you made that
approval, did a building permit issue?

A No, it did not.

Q And why not?

A Well, it was still outstanding for other
disciplines. I can't name all the disciplines at
that point that were still outstanding, but it
was -- the permit was not ready to be issued
because of outstanding reviews by other
disciplines.

Q And was the permit being held back at
issuance at all for any zoning issue?

A No, it was not.

Q Now as far as your previous answer, did
you wind up placing a hold on the application?

A Yes, I did.

Q And when did you do that?

A On September 18%", 2007.

Q And why did you place that hold on the
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application?

A Two Zoning Commission orders became
effective on September 14", and I received
communications. I was well aware from several
parties the fact that these zoning orders had
been issued, and in light of those orders, I
wanted to -- I placed the application back on
hold so I can re-review the application in light
of the possible effect of those orders.

Q So as of September 18" of 2007, there
had not yet been an actual issuance of a permit?

A That's correct.

Q Okay. I'm going to refer you to ANC
Exhibit B, which we were handed this afternoon.
Do you recognize this document?

A Yes. It looks like it's a screen
capture from the Department of Consumer and
Regulatory Affairs permit tracker or File Jobs
system, that shows the permit status. In this
case, 1it's Permit 3758A for 138 - 12 " Street,
N.E., the subject property.

Q And does it say that as of October 26,
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2007, that Zoning had approved this application?

A It does.

Q Did you make this notation?

A No, I did not.

Q Who did?

A Well, there was at the issuance staff of
DCRA, there was an issuance clerk who went ahead
and despite the hold I placed on the application
on September 14", unfortunately overrode that
hold and had changed that to approved, without my
authorization.

Q Okay. In the second box of letter B,
there's also the October 26, 2007 date and a time
stamp of 3:39 and 9/100ths, or nine seconds maybe
in the afternoon, and a description saying "As
per Zoning Order No. 633, published on 9/14/07,
the parking requirements for this project are to
be re-reviewed."

I guess the first question is did you
make any notation in the computer system on 3:39
on October 262

A No, I did not.
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Q Did you put in the notation about Zoning
Order 6337

A Not on that date.

Q Can you explain how it wound up there?

A When on September 18", when I had placed
the application on hold, that comment goes into
that Comment box labeled "Description."
Subsequent steps that occur in this particular
computer program, if someone enters a new step
basically underneath that chronologically later,
the computer automatically will take the previous
comment and copy it and place it in that box.

What needs to occur is for the approving
party, 1if it had been done correctly, to alter,
either erase or alter that comment.

0 So in other words, i1f someone went into
the computer system relevant to the zoning review
of this application, and did not affirmatively
change what was in the description column from
the previous entry, this same comment could
appear for the next 25 years, as people kept

making entries?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

81

A Yes. It would be mistakenly brought
down and kept in the description box.

Q Now specifically, was Zoning Order 633
published on September 17, 2007, or excuse me,
September 14, 20077

A Yes, I believe it was. 007-03.

Q Let me rephrase the question. To your
knowledge was Zoning Order 06-33 published in the
D.C. Register on September 14, 20077

A Yes, and I think we have the order here,
unless I'm mixed up on the order numbers.

Q Okay. While you're --

A 06-33 1is September 14 '07.

Q Okay. So 06-33 became effective on

September 14°"?
A Correct.
Q Was there another =zoning order that

became effective on September 14°"?

A Yes.
0 And what was that?
A Zoning Commission Order No. 07-03.

Q And 06-33, does it refer to parking?
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It does.

How about 07-03? What was the gist of

that order?

A

It was amendment to Section 401.1 of the

zoning regulations.

Q

Okay. During this time around September

18", when you placed a hold on the application,

did you reconduct an analysis of Appletree's
application?

A No.

0 And why not?

A The plans were not in my possession.

Q So it was not physically possible?

A No.

Q Okay. Were the plans eventually
returned to DCRA?

A Yes, they were.

0 And when was that?

A T think it was approximately October the
24", 2007.

Q And do you happen to remember where the

plans were prior to October 24

(202) 234-4433

th?
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A Yes. They were transmitted to the
Department of Environment.

Q So in this time period around October
24", did you then reconduct an analysis of the
Appletree application?

A No, I did not.

0 Why not?

A I did not have the plans or the

application.

Q Oh.

A And --

Q But there was a permit issued, was there
not?

A There was.

Q And that permit was issued in spite of

the hold that you had placed on the application?

A That's correct.

o) Well, once informed that that permit had
issued, what action did you take?

A Well, I requested that the building
permit be revoked, because it had not been

approved. It had been approved in my mind,
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incorrectly at the time that the zoning hold was
on the application.

Q Okay, and did DCRA comply with vyour
recommendation and at that time revoke building
permit 595877

A They 1issued a letter 1initiating a
revocation of the building permit, yes.

Q Okay, and do you recall what the next
major events were 1in this matter once the
building permit had been revoked?

A Well, the Appletree Institute appealed
that revocation to the Office of Administrative
Hearing, and the ANC appealed the issuance to the
Board of Zoning Adjustments.

Q Now during the pendency of Appletree's
appeal before OAH, did you have occasion to begin
a new analysis of the Appletree application?

A Yes, in light of the newly-issued -- the
effect, the fact that there were these new Zoning
Commission orders, I felt I needed to re-look at
the matter.

Q And what was the initial question that
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you needed to decide in that review?

A The first question is what regulations
were in effect and I had to look to the Chapter
32 to examine what controlled in this situation,
which regulations were in effect at the time.

0 And sorry, maybe I misunderstood.
Specifically which regulations were you looking
at for that purpose?

A I was looking at Section 3202, which
included Sections 3202.4 and Section 3202.6.

Q And what was your conclusion as to which
of those regulations was controlling in this
situation?

A I concluded that Section 3202.6

controlled, and applied to the subject
application.
Q And once you -- Or excuse me. Would you

please describe for the Board your analysis that
led to that conclusion?

A Yes, I would. The zoning regulations
3202 set forth the aspects of the Office of

Zoning Administrator review of building permit
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applications. It sets forth, as we noted
earlier, 3202.1 I believe is the -- talks about
the actual materials.

When it gets to the point of 3202.4,
3202.5, 3202.6, it describes -- it directs my
office as to what regulations are in effect that
apply to an application. This basically goes to
what is generally termed as the point of vesting.

3202.4 is the general rule for when the
provisions, and I'm going to read it out loud
here, 3202.4. "Any construction authorized by a
permit that may be carried to completion pursuant
to the provisions of this title, in effect on the
date that the permit is issued, subject to the
following conditions:

"A. The permit holder shall begin
construction work within two years on the date on
which the permit is issued; and

"B. Any amendment of that permit shall
comply with the provisions of this title 1in
effect on the date the permit is amended."

I read this as the general rule, that it
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goes to permit issuance. However, when you read
farther down in 3202 to 3202.6, it speaks to the
exception to the rule. 1In this case, I'll read
3202.6.

"All applications for building permits
authorized by orders of the Board of Zoning
Adjustment may be processed in effect with zoning
regulations in effect on the date those orders
are promulgated; provided that all applications
for building permits shall be accompanied by
plans and other information required by 3202.2,
which shall be sufficiently complete for permit
processing without substantial change or
deviation."

In looking at this application and being
aware that there had been Zoning Commission
orders that went into effect on September 14 %,
when I went back to 3202.6 and saw that this
particular application had been authorized by an
order of the Board dated July 25 **, 2007 and it

went into effect either August 6 oor 7, I

concluded that those zoning regulations in effect
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at that time governed and controlled.

When I came to this conclusion, I
certainly wanted to ensure that that was a
correct 1interpretation, and I looked to see if
their -- what precedents, if any, existed in
terms of BZA orders.

Although there were a couple of orders
that spoke generally to this, specifically it on
its face came to me or I concluded that given we
had a BZA order on this matter, that that's the
date that the permit became vested in terms of
the regulations in effect at that time.

At that point, any subsequent amendments
to the zoning regulations that were made by the
Zoning Commission did not apply. That's why I
concluded that the -- I had to look at the
regulations in effect at that point in time and
reiterated the fact that the analysis that we
did, that I mentioned earlier on August 9™ and
23" in my office, were correct and the approval
from my stance stands.

Q Okay. now had you already analyzed the
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Appletree application under the zoning
regulations that were in effect on July the 25 *°
of 20077

A Yes, I had.

Q And what was again the result of that
analysis?

A That the application complied with the
regulations in effect at that time, as well as
the Board of Zoning Adjustment order.

Q So at that point, had you then completed
your analysis of Appletree's -- let me rephrase
that. Approximately what time frame are we
talking about now when you did your evaluation,
that led to determining 3202.6 was the operative
regulation?

A March of this year.

0 March of 2008?

A Correct.

Q And okay. At that point, did you
consider the zoning review of the application to
be final?

A Yes.
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Q And did you then consider that the
zoning deficiency highlighted in the letter of
revocation to be cured?

A Yes.

0 Now as we all know, DCRA withdrew its
revocation of building permit 59587. I believe
that date was April the 22" of 2008. From the
standpoint of the Office of Zoning Administrator,
do you concur with that withdrawal?

A Yes, I do.

Q As you sit here today, do you consider
building permit 59587 to be a wvalid building
permit?

A Yes, I do.

MR. TAYLOR: That concludes the direct
testimony.

MEMBER DETTMAN: Thank you, Madam Chair.
Mr. LeGrant, in looking at 3202.6, what would --
let me actually preface the question. I think
part of the challenge is putting together, of
course, your testimony and the presentation of

DCRA, with what we believe the ANC's argument is.
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I don't mean to say that, to suggest
that I'm not quite there yet. But to an extent
I'm not quite there yet in terms of understanding
it. But let me take a stab at perhaps what I
think I'm hearing from the ANC, and that is the
issue of completeness of the permit package that
was before Mr. LeGrant.

To an extent, if you look at 3202.6, in
that final clause, "which shall be sufficiently
complete to permit processing without substantial
change or deviation."

To the extent I'm perhaps inclined to
ask and I am asking, 1is it fair to say then that
you felt, in your opinion, based on what you were
looking at, that the permit package was indeed
complete from a zoning standpoint?

THE WITNESS: Yes, I do believe that it
was substantially complete, and for these
reasons. As we've heard on there, there's
information set forth in 3202 that sets forth the
type of 1information that 1is supposed to be

included in an application.
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So my office 1s able to review that
application in light of the zoning regulations.
These include the floor plans, elevations --

MEMBER DETTMAN: Elevations, locations,
dimensions.

THE WITNESS: The plat and so forth.
All this information was part and parcel of the
building permit application, which had been long-
pending before DCRA.

The second factor is the fact that when
both my reviewer, Ms. Mack on August 7 ! and
again myself on August 23 *, looked at the
information before us, and I looked at the
application and I looked at the plan set and I
looked at the plat, to see 1if there was
sufficient information on which my office could
conduct its evaluation.

The fact that we did not have to request
more information -- oftentimes, in the course of
a building permit review, we will hold an
application, hold for correction, provide a plat.

For example, provide more detailed drawings, 1in
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order for my office to be able to conduct a
thorough zoning review.

This was not needed in this instance.
The application was sufficiently complete. We
had those drawings before us. We did not have to
request any additional information.

With that, I felt that looking at the
substantial completion test, that in fact they
had information we needed to do our review.

MEMBER DETTMAN: Okay, and with respect
-- this may have been explored in the first phase
of the ANC's presentation, but let me ask it
again, and my apologies if it is duplicative.

The issue of other reviews that may be
ongoing elsewhere 1in the DCRA infrastructure.
During the zoning review, is there anything that
you understand to suggest or require that the
zoning review stops at some point until something
else is done or complete?

THE WITNESS: The short answer is no.
As the other disciplines in DCRA and in fact

other agencies review an application, those are
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independent actions.

Only in the course, I would say, if
let's say another agency, say for example
historic said you've got to redesign this in
order to comply, and he's already gotten zoning
review, it would behoove us to re-review that as
a result of changes that may have occurred from
that other discipline's redesign of that or
comments back, resulting in a redesign.

Then it would need to come back to
zoning to see if it was still in compliance.

MEMBER DETTMAN: And pardon the
interruption. You would describe that as a
practice or custom, moreso than something that's
tied to Title 11. There's not a provision in the
zoning regs that says you have to do that, but
that has perhaps evolved over time as a custom,
because more than likely a historic issue may in
fact impact the zoning inquiry?

THE WITNESS: That's correct.

MEMBER DETTMAN: Okay. So is it your

testimony then there was nothing that you were
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aware of, and again I want to be cognizant of the
objections that have been raised earlier by both
parties, but I want to kind of just a little bit
deal with this issue of the environmental piece,
you were not aware of anything on the
environmental side, recognizing that it has
nothing to do with zoning, but you were not aware
of anything going on one of these other tracks of
review that could potentially require substantial
change or deviation?

I'm purposefully using those words from
3202.6, because to an extent, and I'm not trying
to box you into a corner and fashion a rule
perhaps where there isn't one, but to an extent,
you saild in the other disciplines, for example
historic, there perhaps has been time in the past
where historic may require something that could
in fact impact zoning, and you may have to pause
for a moment.

So I'm just kind of applying that logic
to whether or not a similar scenario could arise

under the environmental segment of the shop, if
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you will, that might also require you to stop or
pause, pending that action.

THE WITNESS: Right, and if I understand
your dquestion, the answer 1in the case of an
environmental review, generally vyes. In the
subject case obviously, I was not aware of any
change, substantial change or deviation resulting
from the environmental review, that necessitated
zoning's re-review.

MEMBER DETTMAN: Okay, thank you. Thank
you, Madam Chair.

MEMBER LOUD: Good afternoon, Mr.
LeGrant, and I want to thank you for your
analysis that distinguished 3202.4 from 3202.6.
I just had a quick follow-up question regarding
an aspect of that.

In your analysis, for how long of a
period after a BZA order is issued does 3206
govern? Or put another way, is 3202.6 still the
appropriate rule governing this situation, even
though the full application may not have been

ripe for final decision until March 2008, as I
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understand 1it?

THE WITNESS: Right. There is no time
limits prescribed in 3202.6. The overall, my
overall interpretation of vesting is to fix a
point in time in which the regulations are
specified for an application.

Some applications are reviewed quicker
than others, and in this instance, well I'm not
aware of any time limits set forth that would
limit the application of this section to a
particular application.

MEMBER LOUD: Okay, and in this case,
the permit date is nunc pro tunc to October 2007,
or is it the March 2008 reference in some of the
pleadings?

THE WITNESS: Well, the date of the
issuance, I believe, is October the 26 " or 29™.
Of course, DCRA withdrew its action for revoking
the building permit on March -- here we go with
all these dates -- April 22", 2008.

MEMBER LOUD: I'm sorry. Say the last

part again?
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THE WITNESS: Yes. The DCRA withdrew
its revocation on April 22", 2008.

MEMBER LOUD: Does it make a bit of
difference at all if the effective date is March
2008 or October 2007, for purposes of 3202.67

THE WITNESS: No.

MEMBER LOUD: Okay, thank you.

CHAIR MILLER: Has there been any
construction since the Dbuilding permit was
issued?

THE WITNESS: I am not aware of any
construction occurring to date.

CHAIR MILLER: Any other questions?

(No response.)

CHAIR MILLER: Okay. I think you've
covered it very thoroughly. Does the ANC have
any cross-examination for Mr. LeGrant?

(Pause.)

CHAIR MILLER: No, I was just thinking
about you. That's what we were talking about,
that I need to make a clarification. Appeals are

different from applications, you know, for
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special exceptions and variances, in which any
member of the public can automatically testify in
applications for three minutes.

In appeals, you don't have standing
unless you are the party, which you haven't
applied for party status. However, what I wanted
to say, and I'm not sure the ANC is listening,
but if the ANC, if you want to consult with the
ANC and they want to ask any question on your
behalf, they could do that.

Or if they wanted to present -- well,
they've already done their case, so they can't
present you as a witness at this point.

But you could final request it through
them if they were so inclined. Okay. Do you
want to consult with them at this point? We'll
let you have a minute to consult.

(Pause.)

CHAIR MILLER: I have a question while
we're waiting for the ANC, basically just a
clarification.

As I understand it, Mr. LeGrant, would
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it be correct to say that you would agree with
the ANC that in fact the building permit was
initially issued in error?

THE WITNESS: Yes.

CHAIR MILLER: Okay, and that error, in
your opinion, was that you hadn't completed your
zoning review; is that correct, that that was one
of the errors?

THE WITNESS: One of the errors is that
zoning review had not been completed.

CHAIR MILLER: And then that's why they
did their notice of revocation, and then that was
lifted, because it was cured by your review, and
I think this 1is what Mr. Loud was getting at,
that that period of time didn't affect the
validity of applying the law that was in effect
as of the date of the BZA order under the zoning
regulations, as you interpreted them?

THE WITNESS: That's correct.

CHAIR MILLER: 3202.67

THE WITNESS: Right, that's correct.

The time period did not affect that date that was
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set forth as per 3202.6.

CHAIR MILLER: Okay. Are you all ready?

CROSS EXAMINATION
MR. ALBERTI: Yes. I thank you very
much for the opportunity. I'm trying to now
understand the date of issuance of this permit.
If we're relying on 3202.6, all right, if we

assume that that's the applicable law for the

moment, then it says that the date -- it says
that the application shall be -- wait, wait,
wait.

The permit may be processed in
accordance with those rules and regulations as of
the date of that order. Does that mean that the
date of issuance really goes back to July of
20077

CHAIR MILLER: Just before they answer
your question, I just want to understand it.
Issuance of what? The date of issuance of --

MR. ALBERTI: The date of issuance of

the permit. That was the date that the BZA made
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its ruling, and if we're relying on 3202.6, which
says that 1t may be processed on the rules
effective when that order was issued or
promulgated, then doesn't -- I'm questioning him.
Isn't it possible that that is the date of the
issuance of this permit, and not October 26",
because at that point in time, we're saying --

I mean if you assume that everything was
in place and all reviews were complete, and the
rules that apply were the rules that existed
before July, before that, when the permit was
originally applied for, then doesn't that become
the issuance date of this permit?

CHAIR MILLER: Your question needs to be
addressed to Mr. LeGrant. Mr. LeGrant.

THE WITNESS: Okay. As I understand
your question, if based on 3202.6, assuming that
the date of the Board of Zoning Adjustment
order, which was in July of 2007, is not the same
date as the building permit issuance date, if T
understand your question.

The answer is no. They're two separate
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-- the building permit issuance is not -- 3202.6
speaks to the regulations in effect the date of
the BZA order. It does not speak to the issuance
of the building permit.

BY MR. ALBERTI:

Q But the BZA order in July says that the
DCRA's denial of the permit was in error. So in
essence, aren't they saying that the permit
should -- is now wvalid? Isn't that really the
effect of that order?

A I would -- because the BZA's purview is
zoning, Title 11, it speaks to the zoning aspect
of the application, and it fixes at that point in
time the regulations that affected the date of
that order.

So it says these, as of the date of our
order, these are the regulations, the =zoning
regulations in effect. It doesn't speak to all
the other District regulations, building,
environmental, historic, that may affect that
building permit application.

Q Thank you. So what is the effective
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date of the permit then, in your opinion?

A Yes. October 26 or 29" of 2007.

Q Well, what is it, the 26™ or the 292
I'm sorry.

A I'm sorry. I'm pulling out the permit.
October 26, 2007.

Q Okay. I'm not a legal scholar, so
please forgive me for this next set of questions,
because it goes to the discretion that may be
allowed by the Zoning Administrator in issuing
permits.

MR. TAYLOR: Objection to form. The
Zoning Administrator doesn't have authority to
issue permits.

MR. ALBERTI: Well, actually I have
questions regarding that, based on -- but we'll
get to that.

If I read 3202.6 correctly, it says the
Board of Zoning -- it says "The orders of the
Board of Zoning Adjustment may be processed," and
I emphasize "may." It doesn't say "shall be."

It say "may be."
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So if I interpret that correctly, it's
under the discretion of -- now I'm confused. I
would assume that it would be the Zoning
Administrator, or at 1least DCRA. It's under
their discretion to either process them according
to the former regulations or the current
regulations in effect at the date that the permit
was issued.

So I have to ask why did you choose to
apply the -- okay. First of all, I will point
out that there was a clear intent from the Zoning
Commission, that they went through two text
amendments to make this clear, that the siting of
the school was not appropriate as a matter of
right on that lot in question.

So my question to you is why did you use
your discretion to go ahead and apply the former
rules rather than the current rules?

THE WITNESS: Yes. I think the key here
is precedent, in terms of other instances in
which this situation has been faced before.

The Board spoke to this application in
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its decision issued in July 25". My view of the,
as I said earlier, of the vesting, and this is
what 3202 speaks to is vesting, is at what point
does -- do the regulations vest?

My call on it was that this is the date
that the Zoning Board entertained or issued the
application. I'm sorry. This is the point that
the Board reviewed the matter, and that any
discretion that I might have if I would say no,
certainly would be likely to be appealed to the
Board.

So overall, the idea of the precedent.
If T had any discretion, I would look to what the
Board has done in this particular instance when
the Board spoke to this application.

BY MR. ALBERTT:

Q I'm confused about when you say
precedent, because the Board spoke to this
application, and That's not a precedent. What
would be a precedent would be a similar case like
this, where the Board had ruled and then we had

their order being applied to law, the regulations
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that were in effect before their order.

So can you -- when vyou talk about
precedents, can you cite other cases of that
nature?

A Well, as I mentioned earlier, there are
some other cases, and this is something that I
believe that we can produce, that speak to this.
Maybe not to the specific similar facts of this

case, but 1in terms of application of this

section.
Q So, okay. So it's your opinion that
there is room for your -- there is -- you had

discretion on this matter, and you chose to one,
because you thought there was precedent, and two,
because, as you stated, you were considering the
fact that this would probably be appealed. Is
that correct?

A Well, I would change your second point
to the fact that the Board had spoke to this
matter already specifically 1in their issued
order.

Q Okay. Well, okay. So you had
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discretion here. I'm going back and I'm confused
here. You cite this October 23" date, which you
said that everything was complete. Yet, not
October, I'm sorry, August 23", when you said
everything was complete.

But you're relying on 3202.6, which says
okay, you really don't have to wait for other
regulations to come before you, and so I'm
questioning why on October 24°", you felt that the
permit was issued in error.

The question is if you really thought on
October 23" that everything was complete, why
didn't you issue the permit at that time?

MR. TAYLOR: Okay first of all, Madam
Chair, I would like to object to the question.
It mischaracterizes previous testimony regarding
the discretion of the Zoning Administrator in the
application of 3202.6. With that objection in
mind, i1f you understand the question, you may go
forward.

THE WITNESS: Well, if I understand your

question, why did I not issue the permit? First
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of all, I don't issue permits. I approve zoning
aspects of applications.

Secondly, as I've testified, on October
the 23", the permit was initially issued, in my
opinion in error, because I still had an
outstanding zoning review. I don't know if that
speaks to your question.

BY MR. ALBERTT:

Q Okay. But I'm getting confused here
when you state categorically that you don't issue
permits. Was it your decision to revoke this
permit?

A I recommended to the building official
that based on the 1lack of or because of an
outstanding zoning issue, that he revoke the
issuance of the building permit.

He had not only my outstanding review;
he had an outstanding Department of Environment
review. Based on that, we're talking about the
Deputy Director for Permitting Division, Mr.
Lenny Douglas, directed that the letter revoking

-- the letter for building permit revocation be
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issued.

0 Okay. On August 23 4, 2007, and
hopefully I have this reference date right, but
you said that there were still outstanding
reviews to be done. Or at least on October 24 °
there were. What were those reviews to be done
at that date?

A I'm not aware of all the reviews. I
concentrate on the zoning review. So the zoning
review, and I think I testified to the sequence
of events, what happened in August, what happened
in October.

Q So but what was that discipline? What
was the zoning -- well, not discipline. What was
incomplete relative to the zoning discipline at
that date?

A On September 18%", in light of the two
Zoning Commission orders, I felt the need that I
had to re-examine the application, and I put the
application on hold, if that's what you're
speaking to.

I'm sorry, on September 18", that's when
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I replaced the hold, reversed or changed the
approval status that had been previously placed

on the August 7" and reiterated on August the

237,
Q But on what basis? I mean why did you
do that?
MR. TAYLOR: Objection. Asked and
answered.

CHAIR MILLER: I think that's very true.
I think he's answered this at least twice, maybe
I concur.

MR. ALBERTI: He didn't say, he didn't
say what aspects were incomplete. He didn't
answer that question.

CHAIR MILLER: He didn't say that the
documents were incomplete. He said that there
were two new Zoning Commission orders, and he
wanted to reevaluate, in light of the two orders.
He didn't say that anything was incomplete.

MR. ALBERTI: Okay, okay. So on that
date, you were considering whether or not to

apply laws that had gone into effect after the
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Board's order on July 257

THE WITNESS: Well, the way I would
characterize it is that we had new, we had
amendments to the zoning regulations. I needed
to step back and look at this application in
light of those changes, which ultimately led me
to the analysis of 3202.6.

MR. ALBERTI: Okay, thank you.

THE WITNESS: Thank you.

CHAIR MILLER: I have a question. Was
the permit ever revoked, or was there just a
notice of revocation?

THE WITNESS: I might turn to my counsel
to explain the intricacies of the revocation
process and the appeal.

MR. TAYLOR: And I suspect that there
will not be a 100 percent consensus in this room,
in answer to your question. It is the opinion of
the District that it revoked the permit, and that
while that permit was -- that revocation was
being appealed, I don't recall there being any

motion to stay the effect of the revocation.
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However, when the permit was cured, then
the District withdrew that revocation nunc pro
tunc as 1f it had not been previously revoked.
So from a legal standpoint, at this -- viewed
from the perspective of June the 3%, 2008, the
permit was never revoked.

MR. PERRY: And for the record, Madam
Chair, the small disagreement 1s Appletree
Institute takes the position that under the
regulations, a notice of revocation doesn't
become effective wuntil it's confirmed by the
Office of Administrative Hearings.

Judge Wellner found that in his final
order, page three, footnote two. But I agree
with Mr. Taylor, that because the notice of
revocation never became final before it was
withdrawn, it's as i1f nothing ever happened, and
that the permit actually issued on October 26".

CHAIR MILLER: But could you have built
during that period?

MR. PERRY: Yes, Your Honor.

CHAIR MILLER: You would just built at
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your own risk?

MR. PERRY: We would have built at risk,
which is why we've held off wuntil this Board
rules.

CHAIR MILLER: Okay. So that's how you

h .
" as the issuance

get to the date of October 26
date of the permit.

MR. TAYLOR: Madam Chair, in some ways
I wish you wouldn't have asked me that question,
because now you're going to prompt me to give a
correct answer, and I will be as succinct as
possible.

October 26" is the date that the piece
of paper that we'll call the permit was printed.
That was a Friday afternoon about 3:40. The
permit fee had not been paid at that time, and
the permit was not handed to Appletree.
Appletree paid their permit fee on Monday,
October 29 **, and that is when the permit
actually fell into their possession.

I suppose we could get into a 1legal

discourse on what is the date of issuance, but I
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don't think it 1is really relevant to this
discussion.

MR. PERRY: Madam Chair, my third child
was born on October 30, and I well remember that
it was the Monday, October 29 ™  that the permit
fell into our hands, as Mr. Taylor said, as he
called me at the hospital and asked me to
surrender it. We'll stipulate that it's October
29,

CHAIR MILLER: Okay. But in any event,
we haven't heard from intervenor yet, but it's
certainly DCRA's position that it's not really
relevant, because we look to the date of the BzZA
order as to what law applies, I guess. Is that
right, as opposed to when the permit issued?

MR. TAYLOR: As far as date of permit
issuance, at all times there has been a permit
out there floating around the community. That is
something that we cannot deny.

The date of July 25" is only relevant
for time of fixing the regulations under which

the permit was being considered. Essentially,
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there was -- there were two possible avenues that
could have been taken.

One was to continue the hearing on the
building permit 89587, while simultaneously
issuing a second permit that said the same thing,
and taking the position the first one's not good
but the second one is good, and since you haven't
started constructing, we still want you to use
the second one.

Or just to withdraw the revocation and
let the issued permit that was already out there
stand by itself. DCRA made the decision to
consider the defects cured in 89587, rather than
confuse the issue any further.

CHAIR MILLER: Just one more question,
I guess. The authority for retroactively going
back to that October 26™ date, does that stem
from what Appletree's counsel just cited in the
OAH order, or does that stem from something else?

MR. TAYLOR: I don't have the citations
in front of me, but there is a Court of Appeals

precedent for considering a defect to be cured
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and declaring what had been considered invalid to
then become considered wvalid. So yes, so that
would be a second avenue.

CHAIR MILLER: Okay, thank you. Does
the intervenor have any cross-examination
questions for Mr. LeGrant?

MR. PERRY: Appletree Institute has no
questions for Mr. LeGrant, Madam Chair.

CHAIR MILLER: Okay. Then I think it's
-- oh, Mr. Etherly.

MEMBER ETHERLY: No questions, Madam
Chair. I just, I apologize, but I need to note
for the record that I will have to depart. But I
will be reading the full record on this case and
looking forward to participating in a decision.
Thank you.

CHAIR MILLER: Thank you, Mr. Etherly.

MR. TAYLOR: Madam Chair, may I add one
more clarification to my last remark, that while
there was a potential, at least theoretically out
there for doing, having two building permits to

issue on this, there still was only one
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application that had ever been filed.

The July 25" issuance of this Board's
opinion fixed the zoning regulations in regard to
that application. Therefore in so many ways it
becomes a distinction without a difference.

CHAIR MILLER: So that was the only
thing that changed during the course of these
months?

MR. TAYLOR: And the fact that the
Department of Environment confirmed that there
were no hazardous materials on site.

CHAIR MILLER: Okay. If there are no
other questions for Mr. LeGrant, then let's go to
Appletree's case.

MEMBER LOUD: Just one very quick
question.

CHAIR MILLER: Oh, there is one, okay.

MEMBER LOUD: A tiny question. Just can
you confirm for me the rule that would have been
-- the number, not the wording. I think I know
it, but I just want to make sure I get it on the

record, for what would have been in effect pre-
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September 14", 2007, the one that because of
3202.6, you're relying on, that it kicked back
to? Is it Section 401, the previous Section 4017

MR. TAYLOR: Yes. Essentially, this
Board interpreted the =zoning regulations in
effect on July 25", including Section 401.1 as it
was 1n effect then. So it is the way this
process, as you know, works, is once the Board of
Zoning Adjustment has determined what the correct
interpretation of the zoning regulations is, then
the Zoning Administrator <carries out that
interpretation, rather than making a de novo
interpretation on his own.

MEMBER LOUD: Thank you.

MR. PERRY: Thank you Madam Chair, and
we certainly appreciate the Board's patience with
this matter. It's been my privilege to represent
Appletree since we acquired this property in the
middle of 2005. We're coming up on the third
anniversary of that acquisition and we're yet to
break ground. We hope to move forward.

Madam Chair, Members of the Board, ANC
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6A stated during its presentation of the case
that what =zoning regulations were violated is
irrelevant. That's a direct quote. I've got it
pretty close anyway.

That's absolutely wrong. If the Board
looks at the regulation defining its
jurisdiction, this Board sits to review "errors"
in the application of the zoning regulations by
the Zoning Administrator.

The history of this case is a history of
compliance with the zoning regulations.
Appletree's application complied with every
single zoning regulation on February 9, 2006,
the date that it was filed.

The Zoning Commission then adopted
emergency amendments designed, we acknowledge,
the public record shows, to stop this project.
Those regulations had a problem.

They weren't drafted the right way, and
this Board has already held that the grandfather
clause of 401.1 and 2102 point whatever

grandfathered in the lot and width area and the
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parking requirements, so that the amendments
didn't apply.

The Board so voted on January 9%, 2007,
that this application complied with all the
zoning regulations. It confirmed that ruling on
July 25", 2007, when its written opinion issued,
and it reconfirmed that ruling in August of 2007,
when it denied the motion for reconsideration
brought by this Appellant, ANC 6A.

ANC 6A at that time had every
opportunity to bring any challenge under an error
in the zoning regulations, and it could not. So
as the case comes here, as of July 25, 2007,
there 1s no question that this application
complied with the zoning regulations. That is
not in this case.

In fact, the neighbors, Mr. Jorgens,
took an appeal, a Petition for Review to the D.C.
Court of Appeals to challenge that determination,
and then he moved to dismissed that appeal.

I pointed out to the Court and to Mr.

Jorgens and ANC 6A and DCRA at that time, that if
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they dismiss that appeal, they will have given up
all opportunity for judicial review of the BZA's,
this Board's previous order in this case.

They didn't withdraw their motion. The
appeal was dismissed. So this Board's order is
final. The Zoning Commission didn't grant a sua
sponte. There is no question that the zoning
regulations were satisfied at July 25, 2007.

So the only error that the ANC 6A could
complain of is something that happened after that
date. I don't want to make Mr. Alberti's
argument for him, but I'll try. The argument is
that on September 14", two amendments to the
zoning regulations came into effect, two
amendments to the zoning regulations that were
proposed by Ms. Mitten, formerly a member of this
Board, and designed to respond to the Board's
decision 1in this very case, to stop what had
happened in this case from happening in future
cases.

The record shows that; we acknowledge

that. The question then, they were enacted in
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th

July. They came effective on September 14 ,
2008, when they were published in the D.C.
Register. Again, everybody agrees with this.

The error, then, if the ANC 6A is going
to find one, is that our application, Appletree's
application, does not comply with those two
regulations, and just for the record, their
numbers are, and the numbers get confusing, 06-
33, which is lot and width, lot area and lot
width, and 07-03, which is parking.

They both became effective on the same
date, and the argument is the same as to both of
them. So I'll just sort of lump them together as
the September 14" amendments.

The only question before the Board, we
would submit, 1is whether the application, our
application filed on February 9 *, 2006, and
approved by this Board on July 25 %, 2007, was
required to comply with the September 14 ch
regulations.

That 1is the only question within the

jurisdiction of this Board. Mr. LeGrant has
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quite ably testified as to the applicable zoning
regulation.

It is 3202, and the various subdivisions
of that section provide what an applicant must
provide to the Zoning Administrator, and then
what rules the Zoning Administrator is to apply
in reviewing that application.

The only requirements for the physical
things that need to be in front of the Zoning
Administrator don't speak to environmental
reviews or historic or structural or anything
else. They're in 3202 and they are quite
detailed. They talk about plats and drawings and
so forth.

Those have always been in this case.
Madam Chair, they are here. Mr. LeGrant has a
set of them. They were marked as Exhibit 4 to
his deposition, which is in the record in this
case at Exhibit 59 of our exhibits.

We didn't put these 1in because vyour
already heavy binders would have become more

heavy, but we'd be happy to submit them. They
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were submitted on February 9 ", 2006. They
contain all the stamps from every discipline.

They have never been changed or amended.
They are entirely sufficient and complete, and
Mr. LeGrant's office and his predecessor, Mr.
Cruz, have never requested an amendment of the
plans. 3202.2 has been satisfied at all points
in this proceeding.

Mr. Alberti, in his presentation, said
"ANC 6A doesn't have proof that the plans are
incomplete." You can check the record, but it's
pretty close, Your Honor, Madam Chair. That's
the end of this appeal, okay. They are the
appellant.

The permit has issued. The Board's
rules, the regulation, the notice that sits out
there in the front in the little bin there, it
says 1t 1s the appellant's burden of proof to
show that Mr. LeGrant committed an error.

Well, one way they could show that he
committed an error is that the plans were not

complete, these plans, this big, thick stack with
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all the stamps, okay.

They admitted, Mr. Alberti just conceded
"I have no proof that the plans are incomplete."
Okay. So they can't carry their burden of proof
that way. Mr. LeGrant then testified not only
that the plans were complete, but that he was
able to review and approve the zoning discipline
based on those plans.

So not only does ANC 6A have no proof;
we have substantive, adequate, positive proof
that the plans were complete. So 3202.2 is
satisfied, which leads us into the rest of
3202.6.

3202.6, which 1s commonly called a
grandfather clause, which basically says that if
the Board of Zoning Adjustment authorizes a
building permit, then that permit may be
processed in accordance with the law in effect as
of the date of the Board's order. That's not an
exact quote, but it's pretty close.

On the date of the Board's order, those

September 14" amendments were not in effect. So
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the only question then is whether Mr. LeGrant had
the authority under 3202.6 to apply the law in
effect as of the date of the Board's order.
We've heard no argument that he doesn't.

In the submission that ANC 6A gave me
today, at 2:54 -- we weren't served with it in
advance. I find that a little irritating, but
I'll leave it aside for now, they make a new
argument. I've been digesting it as I've been
listening here, that the processing, as that
application says, that an application may be
processed in accordance with the law in effect.

But processing doesn't mean processing.
They say something else; it doesn't matter. It's
silly. Processing means processing. Mr. LeGrant
testified that as the Zoning Administrator, he
had a perfectly good understanding of what
processing meant.

It means when he reviews the
application, he's allowed to apply the law in
effect on that date. So the regulation is clear.

If you need precedent, in the sense that Mr.
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Alberti used it, that is a court case, we have
the Page Associates case from the District of
Columbia Court of Appeals, which involved a
grandfather clause in the zoning regulations that
used the language "may be processed."

The District of Columbia Court of
Appeals may be processed means "must be
processed." It leaves no discretion to the
Zoning Administrator. In fact, it leaves no
discretion to this Board. It overturned a
decision of this Board, saying that the Board had
abused its discretion not to apply the
grandfather clause.

We don't need to go that far, Madam
Chair and Members of Board, because here Mr.
LeGrant exercised his discretion.

The final argument in the case, I think,
unless I'm missing something, unless Mr. Alberti
pulls one of out of his pocket today at the
hearing, that's never been made in any written
filing, is his suggestion that Mr. LeGrant abused

his discretion.
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Abused his discretion. Says it may be
processed. He decided to process 1it, so we had
to sow some error in that decision. My former
boss, Judge Alex Kozinski, once wrote an opinion
in which he said "An abuse of discretion means
that the lower court was drunk or crazy."

You've seen Mr. LeGrant, Members of the
Board. I don't think he's either drunk or crazy,
at least not today. Certainly there is nothing
in this record that would suggest an abuse of
discretion, the discretion vested in this
official of the District of Columbia by the
zoning regulations, to choose to apply the law in
effect on the date of this Board's order.

Mr. LeGrant testified that on August
23", after a =zoning technician had already
reviewed 1it, he reviewed the plans under the
then-existing law, the law of this Board's order,
and decided everything was fine. The zoning
discipline was satisfied.

Then the Zoning Commission regulations

became effective on September 14"". On September
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18", he put a hold on the application. Why? So
he could re-review it.

In other words, so he could exercise his
discretion, as an official of the District of
Columbia, confronted with a new regulation in the
Federal Register or in the D.C. Register, take it
into account, given the pending application,
decide whether or not to apply it.

He did that. There was some
environmental nonsense that went on too, and that
all got resolved. Then he made the decision
-- he testified about it here today -- that in
his opinion, as the Zoning Administrator, it
would be consistent, most consistent with this
Board's previous decision, to apply the previous
law, not the amendments, because that was the law
in effect at the date the Board issued its order.

That would be enough to resolve the
case. Each of those things would be enough to
resolve the case, and all of them are more than
enough to resolve the case.

I'd 1like to make one final point, and it
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does concern time. Time passes. The
administrative process moves slowly. That's
fine, but property rights are also valuable and
part of the wvalue 1in property rights is the
ability to use one's property.

We have been carrying this property for
three years. We pay interest on it. We pay
taxes on it to the District of Columbia at the
commercial building rate, even though we're not
allowed to wuse it right now as a commercial
building until this Board rules. There's an
irony in that.

Your Honor, Madam Chair, I see the
eyebrows. We could build, but it would be a
risk. We've chosen not to until the Board rules.
So to be clear. We would like to develop this
property. Our permit has complied at all times.

The permit did issue on a date, October
26", It was delivered to us on October 29". We
have to start building within one year or that
permit expires, according to the terms of the

permit.
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So by October 25 " of 2008, the
jackhammers are going to hit the ground, okay.
We would like a ruling by this Board if possible
before then.

We don't want to build at risk, but we
will, because that's a condition of the permit.
I'm not -- I'm just stating that as a fact,
because what the reg also says, the grandfather
clause also says is if your permit expires, your
amendment has to comply with all the new laws.

We have been going through this process
diligently over the years. We have met every
objection, every obstacle. We have answered
lawsuits, regulation changes, political
infighting that's not before this Board but it's
in the atmosphere.

The Board has already zruled on this
application. This is not the first time it's
here. The only question is whether the new
regulation should be applied. That comes down to
one very, very simple legal issue. Does 3202.6,

the grandfather clause, apply in this case?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

133

It does, because the application was
sufficiently complete. 3202.2.2 was satisfied.
The plans and drawings and plats and elevations
and everything were there. Mr. LeGrant exercised
his discretion to apply the law in effect at the
time this Board issued its previous ruling, which
held that Appletree was entitled to this permit.

It's now a year later, 11 months later.
We've got the permit. We'd like to have its
validity confirmed, so we can move on, build this
project. Hopefully by the fall of '09, we'll
have some three and four year-old children in
there that we can teach them how to read.

That's what we've been trying to do for
three years. We appreciate the Board's patience
and attention to this matter, and I'd be happy to
answer any questions.

CHAIR MILLER: Thank you. Is Page
Associates the only case law on point?

MR. PERRY: The team of diligent
associates has only been able to find Page

Associates. As to the specific question of a
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grandfather clause in the D.C. zoning regulations
that uses the "may be processed language."

There are lots of cases on grandfather
clauses more generally. We couldn't find any
others on the zoning regulations.

CHAIR MILLER: So that doesn't go to
this particular reg; 1t goes to something
similar?

MR. PERRY: There is no Court of Appeals
decision that we are aware of interpreting
3202.6. There also is no BZA order of which we
are aware interpreting 3202.6.

In answer to Mr. Alberti's "where's the
beef" question, I would say that the regulation
is so clear that we don't need a precedent, that
no one has ever challenged the Zoning
Administrator's decision to apply the law then in
effect.

I mean the reason for the regulation is
pretty clear. If you look at the history of this
case, the hearing, the first hearing before this

Board was in August of '06. The vote was in
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January of '07, the decision was in July of '07
and now here we are in June of '08.

If the law isn't fixed at some point in
the administrative process, then the regulations
or something can just keep changing and changing
and changing, and you'll never have the certainty
that allows a property owner to know what
investments can be made in the property.

I mean try to get loan on a moving
target like this. It's difficult, I'll tell you.
The regulations say at some point, the law is
fixed. It picks two points. 3202.4 is the
general one.

Most permits are granted and the
Appellant 1is challenging. When a permit is
issued, then the law in effect applies forever.
Even if, you know, the law can change the next
day, the law applies forever as of that date.

If the permit 1is denied and the
Applicant takes a successful appeal, as Appletree
did, then the law is fixed at the Administrator's

discretion, at the date of the BZA order, again
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to provide that necessary certainty to regulatory
officials, developers, adjacent land owners.
Everybody in the process needs a date certain.

We have a date certain in this case.
It's July 25", 2007. There is no argument that
we don't comply on that date.

CHAIR MILLER: But your position is that
this regulation should read as if the "may" was a
"must" an that the Zoning Administration doesn't
even have discretion?

MR. PERRY: No, Your Honor, and let me
be clear. I don't make that argument, and I
don't want to make that argument.

The Page Associates court read the
parallel regulation in that fashion, in
overturning a decision of this Board. It found
that the Board had abused its discretion in not
grandfathering an issue.

I don't think in this case we need to
read a "may" as a "must." I'm a believer in
plain language. I think may means may. I think

Mr. LeGrant could have reviewed this application
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and said I'm not going to apply.

We would have challenged that perhaps as
an abuse of discretion. I would have confronted
the same standard as they are. But he didn't
make that decision. He made the decision that he
made in light of all the facts.

This regulation, by the way, there was
a hint in Mr. Alberti's argument that this is a
surprise or a secret or something, you know. We
cited this regulation and quoted it in full, and
explained exactly what it meant for these
particular regulations.

In our filing in the D.C. Court of
Appeals in Mr. Jorgens' case, and Mr. Alberti got
a copy of that filing.

We've explained it in the OAH
proceeding, that ANC 6A was allowed to intervene
in. We sent, you know, this has been documented
in writing throughout the history of this
proceeding.

They're not surprised by this. When you

see no answer to 1t in their papers, it's not
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because they're surprised; it's because they have
no answer to it, okay. This is not a new
argument .

CHAIR MILLER: I'm sorry. dJust to
understand the whole universe of this case,
what's Mr. Jorgens' case that you're referring
to?

MR. PERRY: After this Board ruled in
July 25" of '07, that the previous administrator
had erred and directed the permit to issue, Mr.
Jorgens petitioned for review of that decision.
Mr. Jorgens was a member of a group that had been
granted party status in that case.

Three named neighbors petitioned for
review 1in the D.C. Court of Appeals. Before
briefing was set, they moved to dismiss that
appeal. We pointed out that that means they were
forfeiting their rights to judicial review, and
they so forfeited.

CHAIR MILLER: Okay. Thank you. Any
other questions?

(No response.)
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CHAIR MILLER: I don't think there's
cross 1in this instance, because we just had a
counsel make argument without a witness, and our
cross 1s for witnesses.

So I think we're at the stage where the
Appellant has an opportunity to make closing
remarks.

MR. ALBERTI: Okay. We started our
presentation with a discussion of the date on
which the permit was approved, and whether or not
all of the approval process had been completed as
of that date.

I don't think I'm hearing any arguments
from anyone that the approval processes were not
complete. I mean I think they're admitting that
on October 26™ or October 29", there were still
approval processes that the Zoning Administrator
at least, and others, had to look at.

You don't have to rule on this, but it's
our contention that this Board really has purview
over the conduct and decisions of the Zoning

Administrator.
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I mean he is charged with applying the
zoning law, and when he ignores the protocol of
the law and just goes ahead and issues permits,
or someone in his office does, without having
completed these reviews, then this is a
miscarriage of justice.

If we let this sort of thing continue,
as I said, we'd have chaos. You have, you open
the door for corruption; you open the door for
sloppy work for DCRA. For them to go back
several months later, and I know it was because
of the appeals of the revocation.

But it wasn't until March of the next
year that they actually completed their review.
I guess, you know, in the future they could just
approve permits and hope that no one notices that
they haven't done due diligence by the law.

As for the completeness of this
information, you know, I don't know what to
think, because we have hesitancy on the Zoning
Administrator's part to approve this on August

23", and I still have to wonder why that was the
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case.

Ostensibly, he says that it was that he
wanted to review the effect of a new regulation.
But if he's already deciding that he's going to
apply 3202.6, the new regulations wouldn't apply.
So why do you have to worry about looking at
their effect?

So there's just contradictions in the
statements being made here that give me pause and
make me a little uneasy that we really do know
the truth about how complete all this information
was.

There's an issue that Mr. Perry brought
up, and that 1is the appeal in November by the
parties 1in neighborhood, by Mr. Jorgens and
others. I will point out that that appeal wasn't
withdrawn until November of 2007, and so one has
to question when does the BZA's order really take
effect?

Is it in effect while an appeal is
pending, or is it in effect at the time that the

appeal is withdrawn. If it's at the time that
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the appeal 1is withdrawn, then the laws that
apply, the laws that are in effect in November
when it was withdrawn are the laws that apply,
and those are the new =zoning regs, Zoning
Commission 06-06 and 07-03.

So I'll just close with two points. One
is that you are faced with deciding whether you
have jurisdiction over completely -- I'll take
that back -- jurisdiction over a permit that was
issued and admittedly issued before all of the
reviews were done, including the zoning review.
If you have jurisdiction, you have no choice, I
think, but to revoke that permit.

The other issue, I will point out that,
you know, the intent of the Zoning Commission was
made clear. I mean they went through two text
amendments.

First, they had a text amendment in
2006, which they passed, 06-06, which really set
down the guidelines for the lot dimensions that
are appropriate for matter-of-right siting of

charter schools, public charter schools in R-4
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districts.

Those laws clearly state that and the
intent was to stipulate that the lots like those
that we have in question here, are not
appropriate. After that, they realized that
under a challenge, that there was a loophole,
which allowed properties that existed prior to
1958 to kind of slip through this loophole and
not have to abide by the new, the Zoning
Commission's 06-06.

They took the step in 2007 to say oh,
that loophole, that grandfathering or that
exception does not apply to 06-06. So their
intent was really very clear, to say that we have
to be careful about where we site charter
schools, and that siting charter schools on these
small lots, tucked into the middle of R-4
districts, 1s not appropriate and under all
conditions without looking at special conditions
and the relief that's available to the applicant
of special exception.

So I think what's happening here is that
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we've circumvented the intent of that Zoning
Commission, 1if you rule that these permits are
valid. On that, David, do you have anything to
say?

Okay. I'm just reminded, okay. We
would like you to hold the record open until noon
tomorrow, so we can send a letter to Mr. Perry,
from Mr. Perry that was written to the Zoning
Commission, asking -- okay. Yes, by now I
remember this one.

He asked for a -- Mr. Perry asked for a
savings clause from 07-03, and admitting that
07-03 -- well, I assume that he admitted that he
was afraid that it applied to this case, that 07-
03 applied to this case, and that's contrary to
what he's arguing today.

So we'd like to provide you with that
letter if we can, and we'll submit it tomorrow.
I'll just point out you know if this happens, I
talked to you about the Zoning Commission's
intent.

If this happens, we'll have the only
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school and maybe the only public charter school,
public school that's allowed on a lot of this
size in an R-4 zone.

You know, this actually may set a
precedent, which 1is going to lead us down a
slippery slope. We'll have charter schools
governing zoning, rather than =zoning governing
the public schools.

CHAIR MILLER: Okay. I just want to
reiterate that we're not the Zoning Commission
and we're not even considering a special
exception in this case. So we're not making a
policy decision about whether there should be a
charter school there.

We are only making a legal decision with
respect to whether the Zoning Administrator
committed some  error in interpreting and
enforcing and administering the zoning
regulations.

I don't know what you're talking about
though, with respect to this letter that you're

asking the record to be kept open for. So do the
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other parties have comments on that?

MR. PERRY: Madam Chair, I can address
it. The letter is already in the record. It's
Exhibit 26 to the exhibits we put in. So there's
no reason to hold the record open.

If the Board would like a brief
explanation, at the time we wrote this letter,
June 25", 2007, we didn't know when the text
amendment was going to become effective. ?We
asked an exemption. Sure, that's what you do
when you're faced with a new rulemaking.

We didn't get the exemption, but then
the rule became effective after the effective
date of this Board's order. So timing overtook
things. It's a very simple thing.

While I've got the microphone, though,
I do want to point out one of my bright
associates has found a BZA Order, signed by Ms.
Miller, Mr. Loud and Mr. Etherly from September
6, 2007, Application No. 17651, that expressly
relies on 3202.6 1in holding that this same

regulation, the parking regulation 07-03, will
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not apply to an application, because this Board
has ruled on it before the effective date but
after the announcement date of that regulation.

So there is a direct precedent from this
Board on the application of 3202.6 1in these
circumstances to these regulations.

CHAIR MILLER: What's the name of that
case?

MR. PERRY: It is Application No. 17651
of Consortium III Judiciary Square, LLC. Hearing
date September 4", '07; decision date September
4", 107; final date of order September 6" 107.

CHAIR MILLER: Thank you. Are there any
comments by Board Members at this point?

(No response.)

CHAIR MILLER: I think we should set
this for decision-making, and I want to ask if we
should leave the record open for anything. The
only thing that I can think of would be if DCRA
had any other precedents that they thought they
might want to submit.

I think the crux of this case is 3202.6,
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and I would just want to give them perhaps the
opportunity if they had something. Do you want
to address that, Mr. Taylor?

MR. TAYLOR: Madam Chair, I congratulate
the associates on their work. I'm already
familiar with that particular one. There are
really about say three or four BZA orders that
have used 3202.6 or at least referenced it, if
not used it as a decision-making item.

There's also one or two previous ones
using the old numbering system, which I believe
is 8301.3, but I could be wrong on that number.

Furthermore, if it would be of
assistance to you, there is an attorney general
opinion from 1978, which interprets that previous
section and I'm going to get the number right.
It is 8103.6 1is the previous numbering.

I have a copy of that one here, and I
would be happy to give that to Ms. Bailey now for
copying and distribution, without having to keep
anything open.

The other prior decisions that this
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Board has made, where it has referenced 3202.6, I
don't think are going to be significant in this
interpretation. There are very tangential
references.

CHAIR MILLER: Okay.

MR. TAYLOR: If you want them, yes, I
can provide them. But you know my position, and
I don't see any particular value in bringing them
forward to you.

CHAIR MILLER: Okay. We would like --
I think that vyou should share the Attorney
General opinion.

I mean that's certainly something we
could get access to ourselves, but I think since
we're talking about it in this case, and maybe
looking it, that the other parties should also
have an opportunity to see it.

But I don't think we need further
briefing from the parties. Do you? I'm just
curious, Mr. LeGrant though. In that DCRA
referenced -- either Mr. Taylor or you referenced

precedent with respect to applying this as a
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grandfather clause in the way that you did.

When you were referring to precedent,
were you referring to cases such as have been
discussed, and/or were vyou referring to some
knowledge of how previous Zoning Administrators
interpreted this provision or provisions like it?

MR. TAYLOR: I would say first, starting
with the Attorney General opinion, so technically
it's not a case, I guess. It's more of a --

CHAIR MILLER: That's something you
looked up, the Attorney General Opinion?

MR. TAYLOR: Yes.

CHAIR MILLER: Okay. Anything else?

MR. TAYLOR: I reviewed the other cases
that had this particular mention, and again those
appear to be not directly related.

But what I was looking for was something
that specifically might speak to not being able
to rely on this section, you know, something that
gave me, you know, either modified that language
or spoke to the language, and I did not.

So I felt that a plain reading of the
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regulation was something I could comfortably rely
on.

CHAIR MILLER: Okay, thank you. All
right. Why don't we set this for decision-making
then? We will close the record, except for the
OAG opinion, and we're just coming in, as we
speak. All right.

Mr. Moy, I'm wondering if we should just
set this for next decision meeting, which would
be July 1°°, because we certainly need to give Mr.
Etherly time to read the transcript.

So I think that should do it. I heard
counsel for Appletree, vyou know, express the
concern about time, and I would think that this
is not a very complex case, but hopefully an
order would be able to be issued before October
26",

So anyway, because we normally do our
decisions on the first Tuesday of the month,
unless there's exigent circumstances of some
sort. I don't think we have many weeks to fool

around with, given that we need to have Mr.
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Etherly look at the transcript.

So unless there's anything else, you all
want to say that we need to do it a week or two
before. It works better for us on those days.
Okay. So we'll set this for July 1 °%, and the
record is closed for anything else. Okay. Any
questions?

MR. ALBERTI: No. Just thank you for --

CHAIR MILLER: Okay. So we'll be
deliberating this on July 1°, and we don't take
any testimony 1in our deliberations unless the
Board decides to, but that's very rare and I
don't anticipate it in this case at all.

So you can come and listen if you want,
or else we're also webcast live, as I said
earlier, 1f you want to listen on the Internet.
Okay. I guess that's it. I don't think there's
anything else. Do we have anything else on the
agenda for today?

MR. MOY: I believe that completes the
public hearing for today, Madam Chair.

CHAIR MILLER: Okay. So we've completed
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this hearing, and we've completed all matters on
the agenda for this afternoon. So thank you very
much and have a good night. The hearing is
adjourned.

(Whereupon, at 6:18 p.m., the public

hearing was adjourned.)
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